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DEPARTMENT OF ENERGY 

[10 CFR Part 490] 

[Docket No. CAS-RM-79-109] 

Emergency Building Temperature 
Restrictions; Proposed Rulemaking 
and Public Hearings 

AGENCY: Department of Energy. 

ACTION: Notice of Proposed Rulemaking 
and Public Hearings. 

SUMMARY: The Department of Energy 
(DOE) proposes regulations to 
implement “Standby Conservation Plan 
No. 2, Emergency Building Temperature 
Restrictions" (the Plan), which place 
temporary, emergency restrictions on 
thermostat settings for heating, cooling 
and hot water in commercial, industrial 
and other non-residential buildings, 
including government buildings, 
necessary to reduce energy 
consumption. 

These proposed regulations contain 
specific heating and cooling restrictions 
-for both simple and complex heating, 
ventilating and air conditioning systems 
as well as domestic hot water 
temperature restrictions. The proposed 
regulations would exempt residential 
buildings, hotels, hospitals and health 
care facilities and certain other 
categories of buildings from the Plan's 
temperature requirements. Standards 
and procedures are proposed for states 
seeking exemptions under the Plan on 
grounds that a comparable state 
program is in effect. Finally, this 
proposal sets out procedures for Federal 
enforcement of mandatory temperature 
restrictions arid contains penalty 
provisions for violation of those 
restrictions, 

DATES: Written comments must be 
received by June 22, 1979, 4:30 p.m., 
e.d.t., in order to ensure their 
consideration. Hearings will be held in 
San Francisco, California (June 14, 1979); 
Chicago, Illinois (June 14, 1979); Dallas, 
Texas (June 18, 1979); New York, New 
York (June 18, 1979); Washington, D.C. 
(June 18, 1979) at the places indicated in 
Section III of Supplementary 
Information. 

ADDRESSES: Comments should be 
addressed to: Margaret Sibley, Office of 
Conservation and Solar Applications, 
Department of Energy, 20 Massachusetts 
Avenue, N.W., Room 2221C, 

Washington, D.C, 20585. 

FOR FURTHER INFORMATION CONTACT: 
Henry G. Bartholomew, Office of 

Buildings and Community Systems, 

Office of Conservation and Solar 

Applications, Department of Energy. 


20 Massachusetts Avenue, N.W., 

Room 222iC, Washington, D.C. 20585 
(202) 376-4646. 

Peter Schaumberg, Office of General 
Counsel, Room 510, 1720 M Street, 
N.W.. Washington. D.C. 20461 (202) 
634-5545. 

Robert C. Goodwin, Jr., Office of 
General Counsel, Room 5116 — Federal 
Building, 12th & Pennsylvania Avenue, 
NW„ Washington, D.C. 20461 (202) 
633-9380. 

Margaret Sibley, Office of Conservation 
& Solar Applications, Room 2221C, 20 
Massachusetts Avenue, NW., 
Washington, D.C. 20585 (202) 376- 
1851. 

SUPPLEMENTARY INFORMATION: 

I. Background 

Pursuant to sections 201 (a) and (b) of 
the Energy Policy and Conservation Act 
(42 U.S.C. 6201 et seq.) (EPCA), the 
President developed and transmitted to 
Congress on March 1, 1979, “Standby 
Conservation Plan No. 2, Emergency 
Building Temperature Restrictions” (the 
Plan). DOE published a notice on March 
8, 1979 (44 FR 12906) of the President’s 
adoption of the Plan. The Plan was 
approved by resolutions of the Senate 
oh May 2, 1979 and of the House on May 
10, 1979. The Plan places temporary, 
emergency restrictions on thermostat 
settings for heating, cooling and hot 
water in commercial, industrial and non- 
residential public buildings. 

Specifically, the T*!un mandates 
thermostat Settings of 65°F maximum for 
hefeting, 8() 0 F minimum for cooling and 
105 "F maximum for hot water, or any 
<jt|ef !lei/lls wHicK DOB dftermines are 
reasonable and necessary to reduce 
* dfr.s&nlpMr!. Section 201(b) of 

the EPCA provides that to put the Plan 
into effect the President must transmit to 
Congress his finding that the Plan's 
effectiveness is required by a severe 
energy supply interruption or in order to 
fulfill obligations of the United States 
under the international energy program, 
together with a statement of the 
effective date and manner for exercise 
of the Plan. After these steps are 
completed, under section 201(a) of the 
EPCA. the Plan would be implemented 
for a period of no longer than nine 
months, unless earlier terminated by the 
President, in his April 5, 1979 Energy 
Address to the Nation, the President 
staled his intention to put the Plan, once 
approved by Congress, into effect. 

The Plan is substantially similar to 
proposed Ilnergy Conservation 
Contingency Plan No. 1 prepared by the 
Federal Energy Administration and 
published for public comment in the 


Federal Register on May 28, 1976 (41 FR 
21908). Public hearings on that proposed 
plan were held in five locations during 
June 1976. Transcripts of the hearings 
and the written public comments 
received are available for public 
inspection in the DOE Reading Room, 
Room GA-152, Forrestal Building, 100* 
Independence Avenue, SW., 

Washington, D.C. between the hours o 
8:00 a.m. and 4:30 p.m., Mondav throug 
Friday. 

The Plan authorizes DOE to 
implement, administer, monitor arid 
enforce its terms and to promulgate 
regulations as necessary and 
appropriate. It is in this connection that 
these regulations are proposed. Specific 
heating and cooling restrictions for both 
simple and complex heating, ventilating 
and air conditioning systems are 
included, as well as domestic hot water 
restrictions. As provided in the Plan, 
hotels, hospitals and health care 
facilities and certain other categories of 
buildings would be exempt from the 
temperature requirements. 

The Plan authorizes DOE to review 
applications from states or political 
subdivisions thereof seeking exemption 
from building temperature requirements 
on grounds that a “comparable 
program” is in effect. These regulations 
propose standards of comparability and 
a procedure for granting state 
exemptions. Finally, Federal 
enforcement procedures are proposed 
together with penalty provisions for 
violation of the temperature restrictions. 

In connection with the preparation of 
these proposed regulations, DOE met 
with representatives of control device 
and heating, ventilating and air 
conditioning systems manufacturers, 
and with representatives of building 
owners’ and operators’ associations to 
discuss development of technical 
standards. In addition. DOE met with 
representatives of interested Federal 
agencies, including the Genera! Services 
Administration, the Department of 
Defense, the Department of Health, 
Education and Welfare, and tl e Food 
and Drug Administration, to review 
technical and health-related issues. 
Meetings were also held with 
representatives of stale and local 
governments to discuss the technical 
aspects of the regulations, as well as 
implementation and enforcement 
strategies. Records of these meetings 
will be blade a part of the public record 
of the development >;( these regulations. 
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, Proposed Regulations 

. Scope and Definitions, 
ope 

ection 490.1 provides that the 
)osed regulations on building 
lerature restrictions are to apply to 
red buildings (the definition of 
;h Is discussed below) in each state 
olitical subdivision unless such state 
litical subdivision is exempted 
m the application of the regulations in 
ccordance with prescribed procedures, 
'hese regulations will supersede any 
iconsistent state or local laws or 
egulations. 

These regulations can only be adopted 
n final form after the President has 
aade a finding of the existence of a 
evere energy supply interruption within 
he meaning of section 3(8) of the Energy 
’olicy and Conservation Act (42 U.S.C. 
.201 et seq.) (EPCA), and has 
ransmitted the finding to the Congress 
n accordance with the requirements of 
■ection 201 of the EPCA. In his address 
o the Nation on April 5, 1979, the 
’resident stated his intention to 
mplement the Building Temperature 
Restrictions Plan in the near future. 

Authority To Contract or Delegate and 
ssue Guidelines and Orders 

DOE is authorized under | 490.3 of the 
egulations to delegate or contract for 
he carrying out of all or any part of the 
unctions under these regulations. As is 
liscussed further in a later section of 
his preamble, it is DOF s intention to 
ielegate the inspection and related 
luthority to states willing to accept the 
esponsibility. DOE is further authorized 
jy § 490.4 to issue orders and guidelines 
nd make such adjustments as are 
ecessary to administer and implement 
le building temperature restriction 
egulations. 

definitions 

Many of the terms defined in § 490.5 
re discussed in later sections of the 
reamble where they appear in the 
devant substantive sections. Some 
;rms, however, are not elsewhere fully 
iscussed and it is essential that the . 
ubstantive concepts in the definitions 
e well understood. These are discussed 
elow. 

The concept of “covered building” is 
nportant since the substantive 
jquirements of the proposed 
jgulations apply only in covered 
uildings. A covered building is defined 
) | 490.5(c) as including every building 
r portion of a building, with only 
mited exclusions. These exclusions 
lclude residential buildings, hotels and 
ther lodging facilities, hospitals and 


other health care facilities, elementary 
schools, nursery schools and day-care 
centers. Furthermore, there is a proviso 
which incorporates nonsleeping 
facilities of a hotel or lodging facility 
into the definition of covered building to 
the extent such areas have separate 
heating, cooling and hot water system 
control devices. An understanding of the 
scope of each exemption and the 
proviso is essential to determining the 
scope of term covered building. 

The term “residential building” is 
defined in § 490.5(t) as any building 
used for residential purposes, but does 
not include non-residential portions of 
the building which have separate 
heating, cooling or hot water space- 
conditioning control devices. Under this 
definition, as incorporated in the term * 
covered building, all residential portions 
of residential buildings, without 
exception, are excluded from the scope 
of the regulations. Non-residential 
portions of such buildings are included 
under the scope of the regulations only if 
they have space-conditionmg control 
devices (thermostats, etc.) separate from 
the residential portions of the building, 

"Hotel or other lodging facility" is 
defined in § 490.5(m) as any building 
where sleeping and lodging 
accommodations are provided to the 
public in ffie ordinary course of 
business. This includes, but is not 
limited to hotels, motels, resorts, 
rooming houses, dormitories, barracks, 
YMCA’s, as well as other 
accommodations available to the public. 
The proviso discussed above in the 
definition of covered building limits the 
exclusion for such buildings to the 
sleeping portions of the building to the 
extent that non-sleeping areas have 
space-conditioning control devices 
separate from the sleeping areas. In a 
hotels, for example, if the restaurant, 
ballrooms and lobby had space- 
conditioning control devices separate 
from the sleeping areas, they would be 
covered by the temperature restrictions 
of the proposed regulations. 

Hospitals and other health care 
facilities are another category of 
building which is excluded from the 
definition of covered building. Hospitals 
and other health care facilities are 
defined in § 490.5(1) as including general 
hospitals, tuberculosis hospitals or any 
other type of hospital, clinics, nursing or 
convalescent homes, hospices or other 
facilities duly authorized to provide 
health care service under the laws of the 
state in which the hospital or other 
facility is located. The state licensing 
requirement is intended to define 
narrowly the scope of this category. 
Medical and nursing school buildings. 


administration buildings and other 
buildings associated with hospitals and 
health care facilities, but where patients 
are not treated, are not intended to be 
included within this category of 
exclusion from the definition of 
“covered buildings.” 

B. Heating and Cooling Restrictions 

The regulations divide buildings into 
two basic categories: those without 
capability for simultaneous heating and 
cooling and those with such a 
capability. An element common to both 
categories ofbuildings is that the 
temperature control restrictions are 
imposed upon operators of covered 
buildings. The term "operator” ’s 
defined in § 490.5(a) of the proposed 
regulations, and includes generally Such 
persons as the building engineer, his 
employer, the owner of fhebuil lirg or 
its tenants. The relevant factor in the 
regulations is whether a person has 
control either directly or indirectly (as 
when an owner has an agent managing 
the building) over heating, codling or hot 
water temperature controls. Thus a 
tenant of a building who has a room air 
conditioner in his office could be an 
operator of the controls on that unit. At 
the same time, the building engineer is 
an operator oT the central plant in the 
building. Similarly, the tenant of retail 
space in a shopping mall or office 
building who is able to control 
temperatures within that space is an 
operator for purposes of these 
regulations. The landlord of such space 
also could be an operator to the extent 
he controls heating or cooling 
equipment. So long as no operator 
takens any action proscribed by the 
regulations with respect to heating, 
cooling and hot water controls, no 
liability will result. 

Buildings Without Capability for 
Simultaneous Heating and Cooling 

Numerous HVAC (heating, ventilating 
and air conditioning) systems cannot 
simultaneously heat and cool. For 
example, small buildings frequently 
have one thermostat controlling the 
entire building with three settings: heat, 
off, cool. Another example is the two- 
pipe system in which the operator 
selects whether chilled or heated water 
will be supplied to the terminal units, 
depending on anticipated needs. For 
such systems room-temperature control 
is usually accomplished with a 
thermostat. 

Some HVAC systems, such as reheat 
systems, although not having the 
capability for simultaneous heating and 
cooling of an individual room, do 
operate by simultaneously beating and 
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cooling. Other examples are identified 
by their common titles in the definition 
of "capability for simultaneous heating 
and cooling" in § 490.5(b) of the 
regulations. These systems are governed 
by the regulations for systems with the 
capability for simultaneous heating and 
cooling as discussed below. 

The regulations for HVAC systems 
without simultaneous heating and 
cooling capacity prohibit an operator 
from setting space-conditioning control 
devices (thermostats, etc.) so that 
energy is used to raise the dry-bulb 
temperature (the temperature as read on 
an ordinary thermometer! above 65° F 
for heating or below 80° F for cooling 
(coolffig energy below 80“ F is 
authorized to the extent necessary to 
bring the dew-point temperature, a 
measure of humidity, to 67' F). This in 
effect creates a deadband of 65°-80° F in 
whiGh no energy (other than ventilation) 
may be utilized, tQ change temperatures, 
In many of the systems that do not have 
the Capability for simultaneous heating 
and cooling, there is no adjustable dew- 
point control. However, the dew-point pf 
the supply air in such systems is 
typically 50° F and therefore humidity 
should not be a problem. Ventilation is 
authorized at all times so that outside 
air can be brought in to adjust 
temperatures as necessary. 

The deadband prescribed in the 
regulations is slightly greater than the 
comfort zone defined by American 
Society of Heating, Refrigerating and 
Airconditioning Engineers, Inc. 
(ASHRAE) Standard 55-74, 
“Thermoenvironmental Conditions for 
Human Occupancy," which defines the 
comfort zone approximately from 72° F 
to 80° F dry-bulb temperature and 37° F 
to 62° F dew-point temperature. The 
range has been extended mostly toward 
lower temperatures and only slightly 
toward higher or more humid 
temperatures on the assumption that 
occupants can alter their clothing habits 
to maintain personal comfort. Use of 
sweaters, jackets and other apparel 
should be sufficient to compensate for 
the 65” F limit: use of open-necked 
apparel should be sufficient to 
compensate for the 80° F dry-bulb and 
67° F dew-point limits. Exemptions from 
these limits are discussed below, but 
generally no exemption is provided for 
reasons of human comfort. 

Alternatives to the 65°F-80°F 
deadband (with 67° dew-point limit on 
cooling) were considered. We did 
consider a humidity factor for heating 
limits but rejected it as providing too 
?reat an opportunity for avoiding the 
maximum heating temperature limits 
with only a small impact on human 


comfort. For example, a minimum dev/- 
point temperature of 30°F would allow 
an operator in a building with low 
humidity to raise the dry-bulb above 
65°F dry-bulb and yet assert compliance 
with the regulations by merely placing a 
pan of water in the room as a device to 
raise humidity to 30°F dew-point. The 
humidity levels at 65° dry-bulb in almost: 
all instances are comfortable and so a 
minimum humidity level was rejected 
Additional comfort can be achieved 
through the use; or installation of 
humidification equipment. 

As an alternate to the dew-point 
temperature, we have considered more 
commonly measured quantities such as 
the relative humidity or the wet-bulb 
temperature. However, according to 
ASHRAE Standard 55-74, the lines of 
constant comfort are defined by lines of 
constant dew-roints. 

In addition, if a constant relative 
humidity were permitted, For example 
65%, then the operator could reduce the 
apparatus dew point to achieve a 
confortable 73°F and 66% relative 
humidity, thereby maintaining 
compliance with the regulations but 
consuming more energy than normal. 

We recognize that many humidity 
controls use relative humidity as the 
controlled variable rather then dew- 
point. At 80°F dry-bulb temperature, the 
relative humidity corresponding to 67" F 
dew-point temperature is approximately 
65%. This combination of 80°F dry-bul ) 
and 65% relative humidity is reasonably 
close to the confort zone as defined by 
ASHRAE Standard 55-74. 

It is anticipated that in the interest of 
maintaining as much summertime 
confort as allowable under these 
regulations, the operator will reduce the 
apparatus dew-point to the lowest 
permissible value. The room humidity 
will then be determined by the latent 
load. If the load is due to people and the 
room temperature is maintained at 80" R 
the room dew-point will be less than 
67°F and the relative humidity less the i 
65% for almost all HVAC systems. 

We have attempted to emphasize 
human comfort in defining the limits on 
room temperature and humidity: 
however, we have also considered the 
performance of various types of 
electrical and electronic equipment. 
Except for some computer equipment 
and other delicate electronics, the 
prescribed limits are compatible with 
most equipment, including some of the 
new computers. However, we 
specifically are interested in comments 
concerning the operation of equipment 
in the environment prescribed by the 
regulations, taking into account that 
some exemptions already are provided 


in the regulations for spaces with 
equipment requiring special 
environmental conditions, such as 
computer rooms. In this regard, 
comments should be as specific as 
possible. Empirical data on equipment 
performance would be most helpful. 
Subjective observations regarding this 
issue will be less helpful. 

Buildings Witu Capability for 
Simultaneous Heating and Cooling 

The second major category of HVAC 
systems is those with the? capability for 
simultaneous heating and cooling 
covered by § 490.12 of the proposed 
regulations. We considered various 
systems, such as the commonly used 
reheat systems, in which energy 
consumption for cooling could be 
increased by an attempt to implement 
some of the measures applicable to 
simpler systems. For example, if the 
thermostat is set to 80°F in a system 
with reheat, the chiller will cool the 
supply air temperature to approximately 
50°F and the reheat will raise the supply 
air temperature to as high as 80°F, 
thereby increasing the heating energy 
and adding to the cooling load. 

1 herefore, a more complicated 
regulation is needed for these systems. 

For HVAC systems with simultaneous 
heating and cooling capability, the 
general temperature restrictions 
applicable to simple systems also have 
been imposed. Heating energy is not to 
be supplied to raise the room 
temperature above 65°F dry-bulb 
temperature. This part pertains 
primarily to the heating season (winter), 
but also applies to reheat (summer). 
Therefore, if the air leaving the cooling 
coil of a reheat system is at 60°F, reheat 
can be used only to raise the room 
temperature to 65°F. Such occurrence is 
highly unlikely since the heat from lights 
and people would normally raise the 
temperature above 65°F. We recognize 
that many systems do not have the 
control flexibility to maintain comfort 
and control under this part of the 
regulation, so alternative techniques are 
provided in the regulations and are 
discussed below. 

The second part of the regulation for 
systems with simultaneous capability 
pertains to the cooling system. Cooling 
energy is not to be supplied to lower the 
room temperature below 80°F. except as 
required to lower the room dew-point to 
67' F. Reheat is prohibited by the 
previous paragraph. 

S he result of the previous two 
paragraphs pertaining to heating anti 
cooling is that in the summer, some 
parts of large buildings with interior 
zones will operate with the interior zone 
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at 65°F (when sparsely occupied and 
with few lights on) while the exterior 
’.ones can be 80“ F. Raising the cooling- 
oil temperature will decrease this 
■nperature differential, at the cost of 
>her humidity, with a 80°F supply-air 
v-polnt probably being acceptable in 
■st cases for all zones. 

J eople moving from interior to 
tenor zones in buildings with 
nperature differentials of this 
magnitude may experience some 
discomfort, although the heat-storage 
capability of the human body will 
partially compensate. In addition, we 
would expect people to leave doors 
open between the interior and exterior 
zones, to use fans to assist the natural 
convection between interior and 
exterior zones and to partially block the 
registers in the interior zones to reduce 
the cooling effect. Some discomfort may 
result from drafts, although people in 
warm rooms will experience cold drafts 
and people in cold rooms warm drafts. 

To further reduce the interior-to-exterior 
temperature differentials, the exterior 
walls can be better insulated. For 
example, drapes or plastic sheeting can 
be added to the windows and drapes or 
dry wall can be added to fhe interior 
walls. People also can be moved away 
from the walls and windows to further 
reduce fhe coldness felt from the cold 
exterior walls. Properly insulated 
windows and walls combined with the 
perimeter heating systems usually 
located near 'the windows and walls 
should minimize the temperature 
variations in the exterior rooms and 
decrease fhe temperature differences 
between interior and exterior rooms. 

A common energy-conserving HVAC 
system uses a cefitral chiller to cool air 
being supplied to the core of the building 
where only cooling is required. The heat 
from the condenser water of the chiller 
is then circulated to the outside rooms of 
the building where heat is extracted by 
heat pumps in the room. These systems 
use, in effect, the heat from people, 
lights and equipment in the interior zone 
to heat the perimeter zones of the 
building. The heat pumps frequently 
have a dial that controls the room 
temperature at a single value, such as 
72°F, although sometimes the dial 
indicates only "cooler” or “warmer”. 

The interior zones in such buildings may 
not be cooled below 80°F dry bulb. 
During the cooling season, the same 
limit applies to the exterior zones. 
During the heating season, the exterior 
zones cannot be heated above 65°F. We 
are specifically interested in comments 
as to whether provision needs to be 
made for the intermediate season. 


Not all HVAC systems with 
simultaneous heating and cooling 
capability can comply with the basic 
65°F-80°F deadband concept. For such 
systems, alternative methods of 
temperature restriction are available at 
the choice of the operator, though they 
basically result in a 65"F to 80°F 
deadband. 

Many HVAC systems use either a 
constant-air-volume or a variable-air- 
volume system in the interior zones of 
the building with heating coils for the 
exterior zones of the building. The 
heating coils may be in fan-coil units, 
induction units, baseboard heaters, or 
similarly operated units. Operators of 
these units are required to set space- 
conditioning control devices in 
accordance with one of two methods. 

The first alternative is similar to the 
basic deadband concept restricting room 
temperature to below 65°F in the heating 
season and above 80 F in the cooling 
season. 

The operator may elect not to control 
the room temperature according to the 
heating-season/cooling-season formula 
prescribed. He may substitute instead 
the regulation that no heat is to be 
provided during the cooling season — 
that is the season during which the 
cooling system is operating — and that 
the cooling liquid is to be supplied to the 
cooling coils at temperatures above 
55°F. During the heating season, the 
room dry-bulb temperature is to be kept 
at 65°F or less. This set of regulations 
eliminates reheat, thereby saving both 
heating and cooling, and maintains room 
dew points near the 67°F prescribed for 
other systems. 

Operation of the HVAC system in 
accordance with these regulations may 
result in temperature differentials 
between interior and exterior zones of 
the building of as much as 15°F, as is 
discussed above. Perhaps a more 
serious problem will exist if the rooms 
near the chilled-water pump have the 
thermostats set at, for example, 72°F. 
Such units would demand most of the 
chilled water, thereby decreasing to an 
unacceptable level the flow of chilled 
water to the furthest units. Only if all 
rooms are operated in keeping with the 
summer limits will all rooms be treated 
equitably. 

We recognize that the alternate 
method of complying with the 
regulations relies on the occupant’s 
regulating the temperature and that such 
regulation may require the purchase of a 
room thermometer. 

Some HVAC systems, such as 
constant-volume-with-reheat and 
variable-air-volume systems, contol the 
room temperature by heating the 


proviously cooled air or changing the 
flow rate of air into a room in response 
to the cooling or heating need. 
Combinations of variable volume and 
reheat are also common. These systems 
are frequently called “all-air systems. 
They may encompass the entire building 
or may be used in only parts of a 
building such as the interior zone. In 
most cases these systems have room 
thermostats. However, the room 
occumpant cannot readily determine 
whether the system is heating or cooling, 
nor what the optimal thermostat setting 
is for minimizing the HVAC system 
energy consumption. These systems 
require a more complicated and 
frequently less effective method for 
reducing energy consumption than by 
the setting of the temperature controls. 

Operators of all-air systems are given 
the option under the regulations of 
following the basic deadband 
requirements. Where this method of 
compliance is not feasible, an 
alternative is available. The first 
requirement is that the air lea\ ing the 
cooling coils be kept at temperatures 
above 60° F. As a result, the supply-air 
dew-point will be approximately 60° F 
(for example, 58° F). This value is 
consistent with the 67° F dew point 
restriction place on other systems. We 
anticipate that the operator will 
maintain the 60° F dew-point under all 
circumstances. Lowering this dew-point 
would cause severe over-cooling of 
interior zones, since reheat is prohibited 
Raising of this dew-point would increase 
the humidity, thereby increasing human 
discomfort excessively. The 60° F coil 
exit temperature has been used by GSA 
in many buildings and has been found 
adequate if people adjust their clothing 
styles sufficiently. 

The regulations also call for the 
setting of the room thermostats to 80' F 
during the cooling season. Again, this is 
consistent with the regulations on other 
systems. However, the heating sytem 
must be turned off during the cooling 
season to prevent operation of the 
reheat coils. As in the other systems, 
temperature differences of 15° F may 
result between the interior and exterior 
rooms if the occupants take no remedial 
actions such as keeping doors open and 
partially blocking registers. Keeping the 
cooling coil exit temperature above 60° S 
will lessen the temperature differential 
relative to what might occur if reheat 
were eliminated with the coil exit 
temperature held at the usual 50° F. 

Variable-air-volume systems can 
adjust to the lack of reheat and the 
higher supply temperature out of the 
cooling coil by taking such actions as 
partially blocking the registers. With 
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variable-air-volume, exterior constant- 
air-flow-rate rooms may suffer 
somewhat with low temperatures. In 
some cases, the operator may want to 
replace the existing thermostats with the 
newer "deadband" thermostats to 
minimize the number of thermostat 
changes that must be made. 

During the heating season, the heating 
coils may be activated, but the room 
thermostats must be set to 65°F. In the 
interior spaces, where there are no 
heating coils, the cooling restrictions 
apply. Some reheat in the exterior zones 
will occur under this part of the 
regulations since some of the rooms will 
call for reheat to 65'F. 

Accuracy of Space Conditioning Con trol 
Devices 

The proposed regulations provide in 
§ 490.17(b) that compliance may be 
determined by reading the set-point of 
the space-conditioning control device. 

To ensure that this measure will prove a 
reliable standard of compliance, 
proposed § 490.13 requires building 
operators to maintain such devices 
within reasonable tolerances of 
accuracy and proscribes intentional 
altering of the devices to produce 
inaccurate readings. 

Temperature Control During 
Unoccupied Periods 

The proposed regulations require in 
§ 490.14 that, except as set forth below, 
heating and cooling systems must be 
shut off during unoccupied periods. 

A building is considered occupied 
only if it is being used for its ordinary 
functions. If the building is occupied for 
cleaning purposes only, it is not 
considered occupied. Since building 
temperatures change slowly after the 
heating and cooling systems are shut off, 
there will be many hours during which 
the cleaning function may be performed 
in relative comfort. Many buildings are 
presently cleaned without benefit of 
heating and cooling system operation. 

The proposal does allow the operation 
of the heating and cooling systems 
during unoccupied periods to prevent 
damage to contents of the buildings, for 
example to prevent spoilage of food or 
to keep the pipes from freezing. 

The proposal divides the unoccupied 
period requirement into two parts. First, 
where the outdoor air dry-bulb, 
temperature is greater than SOT, there is 
a general prohibition on operation of the 
building's heating or cooling system. 

This requirement may be satisfied by 
turning off the circulating air or 
circulating water system, although the 
chillers may continue to operate. 

Second, where the outdoor air dry-bulb 
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temperature is less than 50T, limited 
operation of the heating system is 
allowed. 

The simplest permissible approach 
under the proposed regulations is the 
“night-setback" procedure in which the 
room thermostats are set to 55'F during 
the unoccupied periods. In the many 
systems in which this is impractical (cue 
for example to the numerous 
thermostats that might be involved) the 
regulation requires that the heated 
supply-air dry-bulb temperature be less 
than 100°F and the heating- water dry- 
bulb temperature be less than 120”F. 
These temperatures were chosen as 
being the minimum required to keep !fe 
room at 55T. 

We have recognized that to allow for 
reasonable comfort when the building is 
first occupied, the heating and cooling 
systems must be operated prior to 
occupancy. We therefore have defim d 
the occupied period as beginning two 
hours before the period the building is 
utilized for its ordinary functions. 

Portable Heaters and Ventilating 
Equipment 

The use of portable heaters, such a -: 
radiant electrical heaters, heat lamps or- 
other devices whose principal function 
at the time of operation is to produce 
space heating is prohibited by § 490.1 ii 
of the proposed regulations. Suc h 
heaters would clearly violate the intent 
of the energy conservation measures 
being enforced by these regulations. 
However, use of auxiliary heating is 
authorized at such times as use of 
energy for healing is otherwise 
permitted [e.g. where room temperatures 
are below 65” F) or when the building is 
unoccupied. 

Use of ventilating fans or pump power 
is authorized at all times by § 490 . 115 , 
even w'here the effect of bringing in 
outside air or circulating water is to 
lower temperatures below 80° F or raise 
temperatures above 65° F. Use of free- 
standing fans within rooms is aiso 
permitted at all times. 

Measurement Techniques: Dry-Bulb 
Temperature 

We recognized that dry-bulb 
temperatures within a room are r ot 
uniform, so we have allowed in § 490.1 ;■ 
of the regulations for various ways of 
measuring the room temperature! So 
song as one measurement technique 
results in compliance with a 
temperature restriction, the 
requirements of the regulations ait; 
satisfied. We have established the 
space-conditioning control device 
setting (thermostat, etc.) to be the 
principal temperature indicator, but we 
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ha ve also permitted the use of average 
room temperature as measured by the 
ASHRAE standards. We have required 
that the thermostate be kept in 
reasonable calibration, and deliberate 
tampering is considered a violation of 
the regulations. Measurement of dry- 
bulb temperature also is permitted by 
the regulations to be accomplished by 
placing a thermometer within 24 inches 
of the space-conditioning control devic 

Dew-point temperature, relative 
humidity and wet-bulb temperature also 
can be determined, where applicable, by 
reading the set point of the space- 
conditioning control device, by reading 
a measurement instrument or by 
inference from the calculation of one of 
the other values. Dew-point, wet-bulb 
and relative humidity also may be 
measured in the same location as 
provided for determination of the dry- 
hulb temperature. 

Alternate measurements that were 
considered included the extreme high or 
low temperature in a room. However, 
this easily could result in no saving in 
I IV AC system energy consumption since 
measurements near the window or in 
the sun would seriously bias the result. 
We also considered using the extreme 
temperature of all of the work stations. 
Again, we rejected this measurement 
because of the difficulty in defining the 
work station and the possibility that 
such a vague definition could result in 
no saving in HVAC energy. 

As another alternative, the average 
temperature could have been chosen to 
be the average temperature within a 
zone rather than within a room. Zones 
normally encompass more than one 
room but if the zones are properly 
defined, the temperature variations 
within a room will be the same as within 
a zone. However, many times partitions 
have been located so (he zones do nol 
encompass rooms with the same heating 
and cooling requirements resulting in 
significant temperature variations 
between rooms of a single zone. To 
allow for such a condition, the average 
temperature may be measured on an 

occupied-room-by-occupied-room basis. 

Normally, the room with the extreme 
temperature will govern the temperature 
control setting. 

Although the humidity is prescribed in 
lei ms of the dew-point temperature we 
have permitted the use of wet bulb and 
relative humidity to determine the dew- 
point with the help of psychometric 
charts or tables. 

Exemptions From Heating and Cooling 
Restrictions: Unheated Buildings 

Some buildings, such as cattle barns, 
are basically unheated and it is intended 
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that they not be governed by these 
regulations. We have defined as 
“unheated" in § 490.18(a)(1) those 
'uildings consuming less than 11 watts 
?r square meter (3.5 Btu per hour per 
aare foot] of gross floor space for all 
-8 combined, including heating and 
ling on the coldest and hottest days 
he year, respectively. In most 
tidings, a five to ten degree 
nperature difference between indoors 
*id outdoors can be maintained with 
this amount of beat input. Buildings are 
also exempted from these regulations if 
they are neither heated nor cooled, since 
they already comply with the 
requirement that no energy he used to 
heal or cool if the room temperature is in 
the deadband range. 

Cooling and Heat-Recovery With 
Systems Requiring Primarily Fan 
Power; Use of Wasted Energy 

Some systems, such as the economizer 
cycle and evaporative cooling, do not 
require the operation of a compressor or 
heater-driven absorption machine io 
produce cooling. Instead, fans are used 
to circulate air and pumps are used to 
circulate unrefrigerated cold water. The 
proposed regulations provide an 
exemption in J 490.18(a)(2) for buildings 
using such systems. Ibis exemption 
permits operation of the fans to circulate 
air and pumps to circulate a liquid and 
thereby effect the energy transfer. If the 
compressor or absorption unit must 
operate, even if only for part of the load, 
no exemption is provided. Fans and 
pumps are similarly permitted for the 
operation of heat-recovery systems. 

Buildings with HVAC systems 
capable of using energy that otherwise 
would be wasted also are exempted 
From the requirements of the regulations 
by | 490.18(a)(3), but only when the 
otherwise wasted energy provides the 
inly source of cooling or heating energy 
it the time of HVAC system operation. 

Solar Energy 

To be consistent with the exemption 
or energy-recovery systems, we have 
llso exempted in § 490.18(a)(4) heating 
)r cooling loads that are satisfied 
mtirely by solar energy. Since the solar 
lystem may operate in conjunction with 
i non-solar system, such as in solar- 
lssisted heat pumps, there will be cases 
n which it is impossible to determine 
vhich part of the load is met by solar. 
Therefore, we have stated that the solar- 
snergy exemption applies only when the 
ion-solar system is not operating so it is 
dear that solar energy is the only source 
if heating or cooling energy. 


Building Precooling 

In some cases, precooling of a 
building or portion of a building is 
necessary because the HVAC system is 
unable to maintain comfort nader 
maximum load conditions. For example, 
many theatres require subcooling just 
before occupancy. As the occupied 
period progresses, the room becomes 
warmer and warmer. If properly 
designed, the room will reach the limit 
of comfort at the end of the occupancy 
period. For systems such as theater 
systems, operation of the HVAC system 
is permitted by § 490.18(b) before 
occupancy to bring the temperature as 
low as necessary to maintain the 
requirements of the regulations during 
the occupancy period. 

As an alternative to this part of the 
regulation, consideration was given to 
exempting these systems entirely. 
However, it was feared that all building 
operators may claim the exemption on 
the basis of the anticipated maximum 
load (to be conservative). Therefore, no 
building would be governed by these 
regulations and no HVAC energy would 
be saved. 

Effectiveness of the Regulations in 
Reducing Energy Consumption 

We are particularly interested in 
learning of those cases in which the 
proposed regulations are expected to 
increase the HVAC energy consumption. 
Although we have designed the 
regulations to include the common 
HVAC systems and many of their 
variations, there are more systems in 
existence than could be considered in 
1 minute detail We believe that the 
regulations have been written to 
encompass every practical HVAC 
system. 

We do recognize that under these 
regulations some of the systems will 
operate so as to result in more 
discomfort than others, although we 
have attempted to keep the discomfort 
as uniform as possible. In addition, we 
recognize that the effectiveness of the 
regulations in reducing HVAC energy 
consumption is not always precisely 
measurable. However, we believe that 
the regulations will be sufficient to 
reduce the national HVAC energy 
consumption by as much as 10%, 
although no such goal was established. 
For the nine months during which these 
regulations would be effective, the 
objective is to minimize the HVAC 
energy consumption with the constraint 
of keeping the occupant in a workable 
environment. 


C. Domestic Hot Water 

DOE has prescribed 105°F as the 
maximum allowable temperature for 
domestic hot water, defined as water 
used in covered buildings for personal 
hygiene or general cleaning. In some 
cases, temperature control devices are 
incapable of controlling to this low 
temperature and the regulations would 
permit use of the lowest control setting 
as an alternative. The domestic hot 
water temperature is required to be 
measured at the tap closest to the water 
heater, by a thermometer in the line, or 
by the controller in the hot water 
storage tank. 

Since approximately 50 percent of the 
energy required to deliver hoi water to 
faucets in used in keeping recirculating 
pipes hot, the propo'sed regulation 
requires that, were practicable, the 
recirculation pump be shut off during 
periods when the building is not 
occupied. 

The use of instantaneous heaters to 
raise the waler temperature to 105”F is 
permitted, but use of instantaneous 
heaters to raise the water temperature 
above 105°F is not. 

Normally, water temperatures 
between 80T and 100'F are used for 
washing hands, so die 105”F maximum 
temperature will be adequate to meet 
personal hygiene needs. 

Dishwashiqg and other sani tising 
purposes for whidh applicable health 
codes require hot water temperatures in 
excess of 105*F are exempted from this 
proposed regulation. DOE invites 
comments as to whether this exemption 
in the proposed regulation is sufficient. 

D. Exemptions 

In formulating the provisions relating 
to general exemptions for classes of 
uses wifein covered buildings, DOE has 
sought to carry out the Plan's objectives 
of achieving significant and immediate 
reduction in energy demand while 
avoiding severe economic loss or 
serious hazards to health. Thus, the 
exemptions in the proposed regulations 
focus on these areas; no exemptions 
based solely on personal comfort are 
included. The proposed general 
exemption classifications are intended 
to include substantially all of the 
buildings or portions of buildings which 
should, consistent with the purposes of 
the Plan, be exempted from its 
operation. While provision is made in 
proposed § 490.32 for limited exceptions 
for individual owners, operators and 
other persons in a covered buil ding, 
reliance on the specific exception 
procedure is discouraged. 
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Where a portion of a covered building 
qualifies for an exemption under these 
proposed regulations, the building 
operator is authorized to claim 
exemption for only as much of the 
covered building as is necessary to 
exempt the relevant sections. In some 
instances this may result in exemption 
for the entire building. In keeping with 
the Plan’s purpose of mandatory energy 
conservation, § 490,34 requires 
operators of buildings qualifying for 
exemptions to maintain temperature 
levels which will result in the maximum 
practicable energy savings. 

Classes for Which General Exemptions 
Are Provided 

Proposed § 490.31(a)(1) provides a 
general exemption based on special 
equipment performance requirements. 
This exemption is intended to apply to 
spaces within covered buildings housing 
special equipment, such as computer 
installations, which require specific 
temperature and humidity controls more 
. stringent than those prescribed in the 
proposed regulations. The special 
equipment performance requirement 
must be precisely defined in a 
manufacturer's warranty, service 
manual, or in a standard equipment 
service contract, whether or not the 
contract is in force with respect to the 
equipment for which an exemption is 
claimed. Reference to temperature and 
humidity requirements in the standard 
service contract is intended to permit 
exemption where the user provides the 
maintenance service. Under 
§ 490.31(a)(2), DOE proposes to exempt 
spaces in covered buildings which house 
manufacturing, industrial or commercial 
processes which could not be carried on 
without exemption from the temperature 
restrictions. Examples of such processes 
include the manufacturing and handling 
of explosives, certain printing processes 
and electronics manufacturing. 

Proposed § 490.31(a)(3) is intended to 
avoid health hazards where certain 
temperature and humidity levels are 
required for the proper storage and 
handling of food and other agricultural 
commodities, By way of illustration, this 
section would exempt supermarkets and 
grocery stores where temperature and 
humidity levels other than those 
mandated in the regulations are required 
to preserve produce or for the proper 
refrigeration of perishable items on open 
shelf units. Warehouses which store 
food also might be exempted under this 
section if food stored therein would bo 
affected by higher or lower temperatures 
and humidity. Restaurant dining rooms 
would not be included within this 
proposed exemption. 


Section 490.31(a)(4) would exempt 
spaces where special environmental 
conditions are required to protect 
animal or plant life or materials or 
processes necessary for the operation of 
3 business. Included under this section 
are, for example, laboratories requiring 
a specially controlled environment, 
greenhouses or other horticultural 
facilities, zoos, museums and art 
galleries where preservation of art 
works would require specific 
temperature and humidity levels. This 
exemption is noi intended to allow, for 
example, an exemption for an office 
where the occupant keeps decorative 
plants. 

Procedure for Securing General 
Exemptions 

Under proposed §490.31(b), general 
exemptions will be secured by self- 
certification. In drafting this section 
DOE considered whether to require 
persons to make application to DOE for 
a formal determination of exemption. 
This alternative was rejected in favor of 
self-certification since the temporary 
nature of the Plan makes administration 
of a massive application process 
practically impossible. DOE will prepare 
and distribute, either directly or through 
state and local government agencies a ad 
private trade associations, a form 
entitled “Certificate of Exemption", 
together with instructions on its use. A 
building operator whose building falls 
within one of the general exemption 
classifications will be required to 
complete and post in a prominent 
location in the building one copy of th e 
Certificate, describing -all the areas 
within the building for which a genera I 
exemption has been claimed. A second 
copy of the Cerlificate must be 
submitted to DOE in accordance with 
instructions accompanying the form, 
samples of which will be reviewed foi 
compliance. Certification of buildings or 
spaces for general exemptions to which 
they are not entitled would be contrary 
to these proposed regulations. Howevei , 
proposed § 490.31(e) provides that an 
operator, other than an operator who 
has claimed an exemption, would not Ir ; 
in violation as a result of acting in 
reliance on what is subsequently 
determined to be an invalid exemption. 
For example, a building manager who 
fixes temperatures at levels which 
violate the regulations in reliance on the 
tenant’s invalid claim of exemption 
would not be subject to liability. 

Specific Exceptions 

Proposed § 490.32 under which 
individual building owners, operators or 
tenants might apply for special 


exceptions, is intended to deal only with 
unusual situations involving 
unanticipated and severe economic or 
health impacts. DOE does not intend to 
permit individual exceptions merely to 
alleviate personal discomfort. This 
section incorporates by reference 
existing DOE exceptions and appeals 
procedures, which will be utilized in 
processing applications for special 
exceptions from these regulations. In 
administering these procedures, DOE 
will rely upon its extensive experience 
in applying hardship standards. DOE is 
considering whether to provide for the 
processing of these applications at the 
regional level rather than in 
Washington. 

State Exemptions 

Proposed § 490.35 provides that a 
state may seek for itself or a political 
subdivision exemption from application 
of mandatory temperature restrictions 
wrihin the state during a period for 
which the President or his delegate 
determines a comparable stale program 
is in effect. According to the Plan, 
“comparable program" means a 
mandatory program which “deals with 
the same subject matter” and which 
“conserves at least as much energy” in 
the state or political subdivision as 
would be expected to be conserved by 
implementation of the Plan. 

In proposed § 490.35(d), DOE has 
construed the phrase “deals with the 
same subject matter” to mean that a 
comparable state plan must deal with 
building temperature and domestic hot 
water restrictions. Thus, a state plan 
which mandates only alternative energy 
ef ficiency measures or deals with a 
percentage reduction in energy use 
without temperature restrictions would 
not qualify as a comparable state plan. 

Proposed § 490.35(b) requires stales 
applying for exemption to submit a 
comparison of energy savings expected 
to result in the state from compliance 
with the Plan and estimated energy 
savings under the proposed comparable 
program, using a consistent 
methodology, to demonstrate equivalent 
energy savings. DOE invites public 
comment on its selection of this formula 
for demonstration of equivalency in 
energy savings. 

E General Provisions: Joint and Several 
L •ability 

The proposed regulations provide in 
§ 490.41 that owners and operators shah 
be jointly and severally liable for the 
performance of operator responsibilities 
where an agency relationship exists 
between the owner and operator. The 
purpose of imposing joint and several 
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ability is to ensure that all persons 
ivolved in controlling the heating and 
moling systems of a covered building 
operate in achieving the restrictions 
iosed in Subparts B and C of the 
ilations. 

\e limitation on joint liability for 
srs to situations where an agency 
.onship exists between an owner 
operator makes clear our intent not 
old liable owners who have 
Solutely no control over building 
■perations. However, to the extent that 
here is ability to control heating and 
ooliryj operations on {he part of an 
wner or an operator there is 
esponsibility to comply with the 
estrictions of these regulations. 

leporting Requirement 

Section 490.42 of the regulations 
irovides DOE with the authority to 
equire fuel distributors and public 
itilities to provide any necessary 
nformation on customers. This authority 
nay be useful for enforcement purposes 
a see if energy use by a particular^ 
mildipg has decreased or for auditing 
he effectiveness of the regulations 
>enerally in saving energy. 

>e//- Certification 

An essential element of the 
mforcement effort with respect to these 
egulations is self-certification by 
milding owners that their building 
:omplies with fhe requirements of the . 
egulation. This certification would be in 
he form of a "Building Owner’s 
Certificate” which wouldhe required to 
>e posted in a prominent location within 
he building. The certificates will be 
irepared by DOE and be made 
available, along with instructions, at 
onvenient locations throughout the 
ountry. Certificates may also be 
btained by writing to DOE at fhe 
idress Indicated in § 490.43(c) of the 
•oposed regulations. 

Under the provisions of the Plan and 
le proposed regulations the 
iquirement for posting a ’“Building 
wner’s Certificate" would become 
fective within 30 days of fhe effective 
ate of the final regulations. 

Administrative Procedures 

Standby Conservafion Plan No. 2 
ates that ”it is contemplated that, 
here DOE retains enforcement 
ithority, enforcement actions would 
How procedures used by DOE to 
lforce other programs for which it has 
sponsibility.” After further 
insideration of the temporary, 
nergency nature of the Plan, the DOE 
is prepared procedures for inclusion in 
i proposed regulations which alter and 


modify its other existing enforcement 
procedures in certain respects. In 
general, DOE has sought, in devising 
specific administrative procedures 
applicable to enforcement of the Plan, to 
furnish adequate notice and opportunity 
for response to persons who are 
identified as alleged violators with a 
minimum of formality and expense, yet 
provide for adequate joinder of issues 
and the development of a record 
suitable for judicial review: to afford 
additional opportunities within the 
administrative process for the recipient 
of a violation order to apply, where 
appropriate, for adjustment of the effect 
of the order by means of the devices of a 
modification or rescission or a stay; and 
to insure the early finality of agency 
action, not only by generally limiting 
procedures but also by prescribing short 
time limits, so that the opportunity for 
judicial review will not be unduly 
delayed, in light of the reality that the 
ensuing litigation process may be 
protracted. 

Unless the DOE determines that an 
alternative enforcement method is 
appropriate, an action will commence 
with the issuance of a Notice of 
Violation in which a finding of violation 
is made. The person to whom fhe notice 
was issuedhas 10 business days to 
reply in writing unless an extension is 
granted for good cause shown. The 
contents of the reply must satisfy 
specified requirements. The replying 
party may request an informal 
conference. Failure to file a reply 
constitutes an admission of the accuracy 
of the contents of the Notice of 
Violation, whereupon DOE may issue a 
Violation Order. After consideration of 
the information received during the 
proceeding, the DOE may decide to 
adopt the findings and conclusions; or to 
refrain from issuing a Violation Order; 
or to withdraw the Notice of Violation 
for further modification or rescission. A 
Violation Order is a final agency order 
subject to judicial review. 

In exceptional circumstances which 
meet sepcified requirements, the DOE 
may issue a Violation Order for 
Immediate Compliance without issuing a 
Notice of Violation. 

The recipient of a Violation Order or 
Violation Order for Immediate 
Compliance may apply to have the order 
modified or rescinded on grounds that 
significantly changed circumstances 
exist. Under this procedure the DOE will 
only entertain an application founded 
upon an allegation of changed 
circumstances; it is not intended to 
serve as an administrative means of 
seeking general appellate review of an 
order. The purpose of the modification 


or rescission procedure is to avoid 
needless potential court litigation where 
an order may no longer be sustainable 
on the grounds previously found to 
support it. 

In extraordinary circumstances the 
recipient of an order may qualify for the 
stay of an order pending review. 
Procedures which specify the grounds 
for eligibility for a stay are set out in the 
regulations. 

The DOE may at any time resolve an 
outstanding compliance investigation or 
proceeding with a Consent Order. 

Noting in these regulations is in 
derogation of DOE’s existing right to 
seek direct enforcement of the 
provisions of the Plan in court at any 
time in coordination with the 
Department of Justice. 

G. Investigations, Violations, Sanctions 
and Judicial Actions. 

This Subpart is patterned closely after 
Subpart P of CFR Title 10, Part 205 and 
incorporates die penalty limits 
prescribed in Section 525 of the F.PCA. 

H. Additional Matters; Delegation to 
States 

Section 9(c) of the Emergency Building 
Temperature Restrictions Plan 
authorized DOE to delegate to the 
Governors of the states all or any 
portion of its authority to implement, 
administer, monitor and enforce the 
Plan. DOE has decided that 
Implementation of the Plan with respect 
to Federally-owned and operated 
buildings will be undertaken by the 
Federal Government. But as to privately- 
owned buildings and state-owned and 
operated buildings, DOE has determined 
that successful implementation of the 
Plan will require the active cooperation 
of state and local governments. Their 
power to educate and persuade their 
citizens is needed to acquaint fhe public 
with the Plan’s requirements, its 
emergency conservation goals and the 
necessity for voluntary compliance. 
Trained state and local health and 
building inspectors, familiar with local 
conditions and local buildings, can play 
a crucial role in the Plan’s enforcement. 
Therefore, DOE will delegate to each 
state Governor who requests such a 
delegation and through the states to 
local governments, a substantial portion 
of its authority under the Plan. 

In particular, DOE will delegate the 
following authorities and functions: (1) 
public education and outreach to inform 
all affected building owners and 
operators of their obligations under DOE 
regulations; (2) distribution to building 
owners and operators of forms and 
instructions prepared by DOE and 
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described in these proposed regulations; 
(3} response to questions from the public 
on compliance requirements and use of 
the forms; (4) selective inspection of 
buildings for compliance; and (5) 
compliance inspection in response to 
complaints of violations received from 
the public. While state and local 
inspector^ will be relied upon to uncover 
violations, the enforcement of civil 
penalties under the Plan will be 
conducted according to Federal 
administrative and judicial procedures, 
described in Subparts F and G of these 
propose regulations. 

DOE will enter into agreements with 
each state to which a delegation is 
made. The agreements will set forth 
delegated implementation 
responsibilities and will encompass, 
where appropriate, subsidiary 
agreements with local governments to 
utilize their existing organizations and 
other resources. The agreements will 
provide for the payment of Federal 
funds to meet the costs of state and 
local government activities under the 
agreements. 

HI. Comment Procedures v 

A, Written Comments 

You are invited to participate in this 
rulemaking by submitting views, data or 


2. Requesting Opportunity for Oral 
Statement. The times and places for the 
hearings are indicated in the table 
above. Requests to speak should be 
directed as follows: 

Washington hearing: Margaret Sibley, 
Office of Conservation and Solar 
Applications, Department of Energy, 20 
Massachusetts Avenue, N.W., Room 
2221C, Washington, D.C. 20585, (202] 
376-1651; San Francisco hearing: 
External Affairs, 111 Pine Street, 3rd 
Floor, San Francisco, California 94111 , 
(415) 556-4953; Dallas Hearing: Grace 
Morrison, P.O. Box 35228, 2626 West 
Mockingbird Lane, Dallas, Texas 75235 , 
(214) 749-7621; Chicago hearing: Jack 
Holzinan, 175 W. Jackson Blvd., Room 
A -333, Chicago, Illinois 60604, (312J 353 - 


arguments with respect to the proposal 
set forth in this Notice, Comments 
should be submitted to the address 
indicated in the “ADDRESSES" section 
of this Notice and should be identified 
on the outside envelope and on 
documents submitted with the 
designation "Emergency Building 
Temperature Restrictions.” Fifty copies 
should be submitted. All comments 
received will be available for public 
inspection in the DOE Reading Room, 
Room GA-152, Forrestal Building, KMM) 
Independence Avenue, S.W., 
Washington, D.C., between the hours of 
8 a.m. and 4:30 p.m., Monday through 
Friday Comments should be receive 1 by 
June 22, 1979, 4:30 p.m. in order to be 
considered. 

Any information or data you consider 
to be confidential must be so identifier 
and submitted in writing, one copy only. 
We reserve the right to determine the 
confidential status of the information or 
data and to treat it according to our 
determination. 

B. Public Hearings 

Hearings: Public hearings will be h eld 
in five cities, beginning at 9:00 a.m. local 
time on the dales and at locations 
specified below: 


5761; New York hearing: Karen Ichiuji 
26 Federal Plaza, Room 3206, New York 
New York 10007, (212) 264-4608. 

If necessary to present all testimony, 
the hearing will be continued to 9:00 
a.m. of the next business day following 
the first day of the hearing. 

Any person may make a written or 
telephone request for an opportunity to 
make an oral presentation at the 
hearing. You should provide a phone 
number where you may be contacted 
through the day before the hearing. 

if you are selected to be heard, you 
will be so notified by DOE before 4:30 
p.m. on: 

June 12 for San Francisco and Chicago 
hearings. 


June 15 for Dallas and New York * 
hearings. 

June 19 for Washington, D.C. hearings 
You must submit 100 copies of your 
statement, or as many copies as possiir 
if fewer than 100, to be received by DC 
before 4:30 p.m. on the dates set forth 
this paragraph at the address given 
above for requests to speak, or you m 
bring the copies of your statement to U 
hearing location on the date of the 
hearing. 

3. Conduct of the l tearing. We reserve 
;he right to select the persons to be 
heard at the hearings, to schedule their 
respective presentations, and to 
establish the procedures governing the 
conduct of the hearing. The length of 
each presentation may be limited, based 
on the number of persons requesting to 
be heard. 

A DOE official will be designated to 
preside at the hearing, which will not be 
adjudicative in nature. Questions may 
be asked only by those conducting the 
hearing. At the conclusion of all initial 
oral statements, each person who has 
made an oral statement will be given the 
opportunity, if he or she so desires, to 
make a rebuttal statement. The rebuttal 
statements will be given in the order in 
which the initial statements were made 
and will be subject to time limitations. 

You may submit questions to be asked 
of any person making a statement at the’ 
hearing. Such questions should be 
submitted to the address indicated 
above for requests to speak before 4:30 
p.m.' on the last working day prior to the 
hearing. If at the hearing you decide that 
you would like to ask a question of a 
witness, you may submit the question, in 
writing, to the presiding officer. In any 
case, the presiding officer will determine 
whether time limitations permit it to be 
presented for a response. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding 
officer. 

Transcripts of the hearing will be 
made and the entire record of the 
hearing, including the transcripts, will 
be retained and made available for 
inspection at the DOE Reading Room, 
Room GA-152, Forrestal Building, 1000 
Independence Avenue, SW.. 

Washington. D.C., between the hours of 
B a.m. and 4:30 p.m , Monday through 
Friday. Any person may purchase a 
copy of the transcript from the reporter. 
r (n the event that it becomes necessary 
for us to cancel the hearing, we will 
make every effort to publish advance 
notice in the Federal Register of such 
cancellation. Moreover, we will give 
actual notice to all persons scheduled to 
testify at the hearing. However, it is not 


City 

Hiring 

date 

Requests to 
speak to be 
received by 
4:30 p.m. e.s.t 

San Francisco 


? 

Chicago 


. June '2 

Dallas 


i 

New York 



Washington. D.C 




Hearing location 


Holiday Inn, 1500 Van Ness Avenue. Crystal Room San 
Francisco, Calif. 

Essex Inn, Buckingham Park East Room, 800 South Michi- 
gan Avenue, Chicago, III. 

Dunfray’s Hotel, 3800 West Northwest Highway, Dallas, Tim. 


Washington, D.C.. 


1 Massachusetts Avenue, -J. 
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lossible to give actual notice of 
cancellations or changes to persons not 
dentified to us as participants. 
Accordingly, persons desiring to attend 
ie hearing are advised to contact DOE 
■ the last working day preceding the 
te of the hearing to confirm that it will 
held as scheduled. 

. Additional Matters 

Under section 7(a) of the Federal 
Energy Administration Act of 1974 (15 
U.S.C. 761 et seq.), DOE has given notice 
to the Administrator of the 
Environmental Protection Agency that 
because of the emergency situation 
described below, it has waived his 
review of these proposed regulations for 
a period of 14 days. A copy of this 
Notice has been submitted to the 
Administrator for his review. 

In view of the emergency nature of 
this rulemaking the Department has not 
been able to complete its environmental 
review of the effects of this rulemaking 
under the National Environmental Policy 
Act (42 U.S.C. 4331}. This review will be 
completed and considered by the 
Department in connection with its 
further action with regard to this 
rulemaking. 

In light of DOE's emergency finding, 
described more fully below, of a severe 
national energy supply interruption and 
the necessity for prompt enforcement of 
mandatory conservation measures, 
Deputy Secretary John F. O’Leary 
determined on May 30, 1979, that this 
proposed rulemaking is not subject to 
the provisions of Executive Order No. 
12044 on Improving Government 
Regulations (43 FR1ZB61, March 24, 

1978), under section 8 of that Executive 
Order which excepts regulations issued 
in response to an emergency (see 
Appendix to this rule}. 

The emergency nature of the 
circumstances which surround 
implementation of the Plan, requires that 
the public comment period be shortened 
to less than 30 days. Although section 
501(b] of the Department of Energy 
Organization Act (42 U.S.C. 7101 et seq.) 
[DOE Act} and section 523(a) of the 
EPCA require a 30-day public comment 
period prior to the adoption of 
regulations such as those here proposed, 
the 30-day period may be reduced under 
section 501(e) of the DOE Act where the 
Secretary finds strict compliance with 
the 30-day period is ‘likely to cause 
serious harm* or injury to the public 
realth, safety, or welfare.” Under 
section 523(a) of the EPCA the comment 
period may be reduced to fewer than 30 
sut more than 10 days where strict 
compliance would ‘‘seriously impair the 


operation of the program" to which the 
regulation relates. 

DOE finds that to comply with the 
requirement of a 30-day public comment 
period is likely to cause serious harm to 
the public health, safety and welfare 
and would seriously impair the effective 
implementation of the building 
temperature restrictions mandated by 
the Plan. In its May 1979 ‘‘Report to the 
President on the Energy Supply 
Interruption," DOE has concluded that 
continuing reduced levels of world crude 
oil production have resulted in a severe 
national energy supply shortage which 
is beginning to have a major adverse 
economic impact on the national safety 
and the national economy. The 
cumulative net shortfall of U.S. refinery 
stocks has increased to 80 million 
barrels. DOE finds that prompt 
enforcement of mandatory conservation 
measures, such as the building 
temperature restrictions imposed by the 
Plan, is required to help meet the 
shortage. To delay final promulgation of 
these regulations would impair effective 
implementation of the Plan by 
postponing enforcement until the cooling 
season is well underway. To maximize 
the energy savings expected to result 
from the Plan, and the corresponding 
benefits to the Nation, enforcement must 
begin as close to the start of the cooling 
season as passible. 

In this connection it should be noted 
that the current petroleum product 
shortages in the United States are 
principally with respect to gasoline and 
distillates, including diesel fuel. Stocks 
of distillates are significantly below the 
levels of the comparable period of 1978 
and DOE is seriously concerned that 
unless stocks are built up, adequate 
amounts of heating oil may not be 
available for the heating season. These 
regulations should directly assist in this 
regard by reducing electricity demand. 

In the cooling season, most peak load air 
conditioning demand is met by distillate. 
By reducing this demand, the Plan and 
the regulations will directly address the 
distillate shortage situation. 

Section 404(a) of the DOE Act, 
relating to referral of certain proposed 
rules to the Federal Energy Regulatory 
Commission for a determination as to 
whether the proposed rule might 
significantly affect a function within the 
Commission’s jurisdiction, is not 
applicable to this proposed rulemaking. 

(Federal Energy Administration Act of 1974, 

15 U.S.C. 781 et seq.; Energy Policy and 
Conservation Act, 4Z U.S.C. 8201 et seq.; 
Department of Energy Organization Act, 42 
U.S.C. 7101 et seq.; E.0. 11790, 39 FR 2318B; 
E.0. 12009, 42 FR 46267; Standby 
Conservation Plan No. Z, Emergency Building 


Temperature Restrictions, 44 FR 1291 1 (March 
8, 1979}). 

In consideration of the foregoing. Part 
490 of Chapter II, Title 10 of the Code of 
Federal Regulations, is proposed to be 
adopted as set forth below. 

Issued in Washington. D.C., on May 30, 

1979. 

Omi Walden, 

Assistant Secretary, Conservation ami Solar 
Applications. 

10 CFR Chapter II i's amended by 
adding Part 490, to read as follows: 

PART 490— EMERGENCY BUILDING 
TEMPERATURE RESTRICTIONS 

Subpart A— Scope and Definitions 

Sec. 

490.1 Scope. 

490.2 Effective date. 

490.3 Authority to contract or delegate. 

490.4 Authority to issue orders and 
guidelines. 

490.5 Definitions. 

Subpart B— Heating and Cooling 
Restrictions 

490.11 HVAC systems without capability for 
simultaneous heating and cooling. 

490.12 HVAC systems with capability for 
simultaneous heating and cooling. 

490.13 Requirement for accuracy of space- 
conditioning control devices. 

490.14 Regulation of .building temperatures 
during unoccupied periods. 

490.15 Auxiliary heaters. 

490.16 Use of ventilating equipment. 

490.17 Measurement techniques. 

490.18 Exemptions from heating and cooling 
restrictions. 

Subpart C— Domestic Hot Water 

490.21 Regulation of hot water controls. 

490.22 Calculation of domestic hot water 
temperature. 

490.23 Maintenance of hot water control 
devices. 

490.24 Exemption from hot water restriction. 
Subpart D— Exemptions 

490.31 General exemptions. 

490.32 Specific exceptions. 

490.33 Limitation of exceptions or 
exemptions. 

490.34 Scope of exceptions or exemptions. 

490.35 Exemption procedures for states. 

Subpart E — General Provisions 

490.41 Joint and several liability. 

490.42 Reporting requirement. 

490.43 Self-Certification. 

Subpart F — Administrative Procedures 

490.51 Purpose and scope. 

490.52 Notice of violation, 

490.53 Violation order. 

490.54 Violation order for immediate 
compliance. 

490.55 Modification or rescission. 

490.58 Stay pending judicial review. 

490.57 Consent order. 

490.58 Remedies. 
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Subpart G— Investigations, Violations, 
Sanctions, and Judicial Actions 

Sec. 

490.61 Investigations. 

490.62 Violations. 

490.83 Sanctions. 

490.64 Injunctions. 

Authority: Federal Energy Administration 
Act of 1974, 15 U.S.C, 761 et seq.; Energy 
Policy and Conservation Act, 42 U.S.C. 6201 
el seq,; Department of Energy Organization 
Act, 42 U.S.C. 7101 et seq.; E O. 11790, 39 FR 
23185; E.0. 12009, 42 FR 46267; Standby 
Conservation Plan No. 2, Emergency Building 
Temperature Restrictions, 44 FR 12911 (March 
8. 1979). 

Subpart A— Scope and Definitions 
§ 490.1 Scope. 

Except as otherwise provided in this 
Part, this Part applies to covered 
buildings in each state or political 
subdivision thereof, and shall supercede 
any law of any state or political 
subdivision thereof to the extent such 
law is inconsistent with these 
regulations or any guidelines or orders 
issued pursuant thereto. 

§ 490.2 Effective date. 

These regulations shall become 
effective on July 1, 1979, or such other 
date as specified by the President as the 
effective date of Standby Conservation 
Plan No. 2 (Emergency Building 
Temperature Restrictions) (44 FR 12906, 
March 8, 1979). 

§ 490.3 Authority to contract or delegate. 

DOE may delegate or contract for the 
carrying out of all or any part of the 
functions under this Part. 

§ 490.4 Authority to issue orders and 
guidelines. 

DOE may issue such orders and 
guidelines, and may make such 
adjustments, as are necessary to 
administer and implement the 
provisions of these regulations. 

§490.5 Definitions. 

(a) “ASHRAE" means American 
Society of Heating, Refrigerating and 
Airconditioning Engineers, Inc, 

(b) "Capability for simultaneous 
heating and cooling" means an HVAC 
system that can supply heating to one 
part of the space conditioning equipment 
while supplying cooling to another, 
including but not limited to dual-duct, 
reheat, recool, multizone fans, fan-coil 
units in combination with central air 
and induction units in combination with 
central air. 

(c) “Covered building" means every 
building or portion of a building, but 
excludes residential buildings, hotels 
and other lodging, facilities, hospitals 
and other health care facilities, 


elementary schools, nursery schools and 
day-care centers, and such other 
buildings and facilities as the Secretary 
may by rule determine; Provided, T1 at 
to the extent that the non-sleeping 
facilities of a hotel, motel or other 
lodging facility have space-condithir ing 
control devices separate from the 
sleeping facilities, they are not excluded 
from the definition. 

(d) "Dew point temperature” means 
the temperature of air at which water 
vapor begins to condense. At the dev,' 
point, relative humidity is 100 per cent. 

(e) “DOE" means the Department c f 
Energy. 

(f) "Domestic hot water” means ho 
water which is intended for use in 
covered buildings for persona? hygiene 
or general cleaning. 

(g) “Dry-bulb temperature” means the 
temperature of air as measured by a 
dry-bulb, or ordinary, thermometer, 
which directly measures air 
temperature. 

(h) “Fuel distributor” means any 
person who delivers oil or other fuel for 
use in a covered building. 

(i) “Humidity" means a measure o ' the 
water-vapor content of air. 

(j) “HVAC” means Heating, 

Ventilating and Air Conditioning. 

(k) “HVAC System” means a syste n 
that provides either collectively or 
individually the processes of comfort 
heating, ventilating and/or air 
conditioning within or associated with a 
building. 

(l) "Hospital and health care facility” 
means a building such as a general 
hospital, tuberculosis hospital or any 
other type of hospital, clinic, nursing or 
convalescent home, hospice or other 
facility duly authorized to provide 
hospital or health care services tinder 
the laws of the state in which the 
institution or facility is located. 

(m) “Hotel or other lodging facility” 
means a building where sleeping and 
lodging accommodations are provided Ic 
the public in the ordinary course of 
business. 

(n) "Occupied period” means that 
lime of the day or night beginning two 
hours before, and ending one half hour 
after the time which the covered 
building or portion thereof is used for it i 
ordinary function or functions, but not 
including such service functions as 
cleaning and maintenance. 

(o) "Operator” means any person, 
whether lessee, sublessee or assignee, 
agent or other person, whether or not in 
physical possession of a covered 
building, who has control, either directly 
or indirectly through an agent, of 
heating, cooling or hot water equipment 
servicing the covered building, 


(p) “Owner” means any person, 
whether or not in physical possession of 
a covered building, in whom is vested 
legal title, and who has control, either 
directly or indirectly through an agent, 
of heating, cooling or hot water 
equipment servicing the covered 
building. 

(q) “Person” means any individual, 
corporation, company, association, fir 
partnership, society, trust, joint venture 
or joint stock company, the United 
States or any State or political 
subdivision thereof, the District of 
Columbia, Puerto Rico, any U.S. territory 
or possession, or any agency of the 
United States or any state or political 
subdivision thereof, or any other 
organization or institution. 

(r) "Public utility” means a publicly or 
privately owned and operated utility 
which is engaged in the sale of electric 
po wer or natural gas to end-users. 

(s) "Relative humidity” means the 
ratio of the amount of water vapor in the 
air at a specific temperature to the 
maximum water vapor capacity of the 
air at that temperature. 

(t) “Residential building” means any 
building used for residential, purposes 
but does not include any portion of such 
building used for non-res idential 
purposes and which has separate 
heating, or cooling space-conditioning 
control devices or hot water 

t rinperature control devices, 

(u) “Room” means that portion of the 
interior space which is contained within 
the exterior surfaces of a building and 
which is conditioned directly or 
indirectly by an energy using system. 

(v) “Secretary” means the Secretary ot 
the Department of Energy. 

fw) “Space-conditioning control 
device" means a-device far directly or 
indirectly controlling the room 
termperature and/or humidity by means 
of she HVAC system. 

(x) “Special equipment” means 
equipment for which carefully controlled 
temperature levels are necessary for 
proper operation or maintenance. 

(y) "Temperature control device" 
means a thermostat or any other device 
used to regulate the operation of heating 
or cooling equipment or a hot water 
heater. 

(zj "United States” means any state, 
the District of Columbia, Puerto Rico, or 
any territory or possession of the United 
States. 

(a a) "Unoccupied” means those 
periods of the day or night other than 
the occupied period. 

(bb) “Wet-bulb temperature" means 
the temperature of air as measured by a 
wet- bulb thermometer, which is a 
thermometer having the bulk covered 
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§ 490.1 5 Auxiliary heaters. 


with a cloth, usually musKn, that is 
saturated with water. 

Subpart B— Heating and Cooling 
Restrictions 

$ 490.1 1 HVAC systems without capability 
'or simultaneous heating and cooling. 

In covered buildings with HVAC 
ystems without the capability for 
simultaneously heating and cooling the 
building: 

(a) No operator shall set space- 
conditioning control devices so that 
energy is consumed to raise the room 
dry-bulb temperature above 65'F; 

(b) No operator shall set space- 
conditioning control devices so that 
energy is consumed to lower the room 
dry-bulb temperature below 80°F: 
Provided, That energy may be consumed 
to lower the room dry-bulb temperature 
below 80°F to the extent necessary to 
lower the room dew-point temperature 
to 67°F. 

§ 490. 1 2 HVAC systems with capability for 
simultaneous heating and cooling. 

In covered buildings with HVAC 
systems capable of simultaneous 
heating and cooling, operators shall set 
space-conditioning control devices in 
accordance with the following 
requirements: 

(a) (1) Except as otherwise provided irr 
this section, no operator shall set space- 
conditioning control devices so that 
energy is consumed to raise the room 
dry-bulb temperature above 65°F. 

(2) Except as otherwise provided in 
this section, no operator shall set space- 
conditioning control devices so that 
energy is consumed to lower the room 
dry-bulb temperature below 80°F: 
Provided, That energy may be consumed 
to lower the room' dry-bulb temperature 
below 80°F to the extent necessary to 
lower the room dew-point temperature 
to 67°F; 

(b) (1) Operators of fan-coil, induction, 
baseboard or similarly operated units 
shall set space-conditioning control 
devices in accordance with one of the 
two following methods: 

(i) So that no energy is consumed to 
raise the room dry-bulb temperature 
above 65°F in the heating season or 
lower the room dry-bulb temperature 
below 80°F in the cooling season; 

(ii) So that: (A) no heat is provided to 
the heating coil during the cooling 
season; (B) no liquid coolant is provided 
to the cooling coil at coolant 
temperatures below 55“F; and (C) the 
room dry -bulb temperature will be 65°F 
or less in the heating season. , 

(c) Operators of heat-pump systems 
shall set space-conditioning control 


devices in accordance with the 
requirements of paragraph (b)(l)(i). 

(d) In lieu of complying with the 
requirements of paragraph (a), operators 
of HVAC systems in which the room 
temperature is controlled by the supply 
air temperature or volume (“all-air 
systems, including those with reheat) 
may set space-conditioning control 
devices so’that: 

(1) The temperature of the air leaving 
the cooling coils is 0O°F or greater; 

(2) During the cooling season, the 
heating coil is turned off and the space- 
conditioning control device is set to 
80’F: and . 

(3) During the heating season, if the 
heating coil is turned on, the space- 
conditioning control device is set to 
65°F. 

§ 490.13 Requirement for accuracy of 
space-conditioning control devices. 

(a) The operator of a covered building 
shall maintain space-conditioning 
control devices within reasonable 
tolerances of accuracy. 

(b) No person may alter a space- 
conditioning control device with the 
intent of having that device function 
inaccurately. 

§ 490.14 Regulation of building 
temperatures during unoccupied periods. 

(a) During periods any covered 
building is unoccupied eight hours or 
more before the next normal occupied 
period: 

(1) The heating system for that 
building shall not be operated if the 
outdoor air dry-bulb temperature is 
greater than 50°F, and the cooling 
system for that building shall not be 
operated. The requirements of this 
subsection may be satisfied by turning 
off the circulating air or circulating 
water system. 

(2) If the outdoor air dry-bulb 
temperature is less than 50°F, the space- 
conditioning control devices for the 
heating system for that building shall be 
set such that one of the following 
results: 

(i) The room dry-bulb temperature is 
less than 55°F. 

(ii) The heated supply-air dry-bulb 
temperature is less than 100'F. 

(iii) The heating-water dry-bulb 
temperature is less than 120°F. 

(3) Notwithstanding the requirements 
of this section, HVAC system operation 
during unoccupied periods is permitted 
to the extent necessary to prevent 
damage to the covered building or its 
contents. 


No auxiliary heating devices such as 
portable electric heaters, heat lamps or 
other devices whose principal function 
at the time of operation is to produce 
space heating may be operated except 
at such times that use of energy for 
heating purposes is authorized under the 
other sections of this Subpart or when 
the covered building is unoccupied, 

§ 490.16 Use of ventilating equipment. 

Nothing in this Subpart shall be 
deemed to prohibit the use of ventilating 
fan or pump power to heat a building to 
a dry-bulb temperature above 65°F or to 
cool a building to a dry-bulb 
temperature below 80°F. 

§ 490.17 Measurement techniques. 

(a) Where a space-conditioning 
control device controls the temperature 
for more than one room, the 
measurement may be taken in the room 
containing the device or any other room 
controlled by that device. 

(b) Except as otherwise provided in 
this section, compliance with the 
requirements of this Subpart shall be 
determined by reading the set-point ot 
the space-conditioning control device 
which controls the temperature for the 
room. 

(c) Any of the following methods for 
measuring dry-bulb temperature, dew 
point temperature, relative humidity and 
wet-bulb temperature may be utilized iri 
lieu of a reading of the set-point on the 
space-conditioning control device. An 
operator shall be deemed to have 
complied with any temperature or 
humidity requirement of this Subpart so 
long as any one measurement technique 
indicates compliance with the relevant 
temperature or humidity requirement. 

(1) Dry-bulb temperature may be 
measured by: 

(1) A thermometer placed within 24 
inches of the space-conditioning control 
device. 

(ii) The average of several 
thermometer readings taken in 
accordance with ASHRAE Standard 55- 
74, “Thermoenvironmental conditions 
for human occupancy," 

(2) Dew-point temperature may be 
measured by: 

(i) Observing the temperature of a 
glass at which condensation first occurs 
while cooling the glass; 

(ii) By a dew-point indicating 
instrument: 

(iii) By inference from the wet-bulb 
temperature or the relative humidity. 

(3) The relative humidity may be 
measured by: 

(i) A humidity-indicating instrument 
(hygrometer); 


Approved For Release 2003/12/03 : CIA-RDP85-00988R000400090046-0 


31934 


Approved For Relea<^003/1 2/03 : CIA-RDP85-00988R0004fli»90046-0 
Federal Register / Vol. 44, No. 107 / Friday, June 1, !t'79 / Proposed Rules 


(ii) By inference from the dew-point or 
wet-bulb temperature. 

(4) The wet-bulb temperature may be 
measured by: 

(i) A wet-bulb-temperature-indicating 
instrument (psychrometerj; 

(ii) By inference from the dew-point 
temperature or relative humidity 
measurement. 

(5) The dew-point temperature, 
relative humidity and wet-bulb 
temperature may be measured within 24 
inches of the humidity space- 
conditioning control device if located in 
the room, or in the same locations as 
used in the measurement of the dry-bulb 
temperature. 

1 490. 18 Exemptions from heating and 
cooling restrictions. 

(a) The requirements of this Subpart 
shall not apply to: 

(1) Covered buildings or portions 
thereof which are neither healed nor 
cooled or whose peak design rate of 
energy usage for all purposes is less 
than 11 watts per square meter or 3.5 
Btu per hour per square foot of gross 
floor area. 

(2) Buildings containing HVAC 
systems capable of using outdoor air or 
evaporation of water for cooling effect 
without operation of a vapor 
compression or absorption-refrigeration 
system, but this exemption applies only 
with respect to cooling, and only when 
the outdoor air and/or evaporation 
effect provides the only source for 
cooling. 

(3) Buildings containing HVAC 
systems capable of using energy that 
otherwise would be wasted, but only 
when the otherwise wasted energy 
provides the only source of heating or 
cooling energy. 

(4) Buildings containing HVAC 
systems capable of using solar energy, 
but only when solar energy provides the 
only source of heating or cooling energy. 

(b) For buildings where the capacity 
of the HVAC system is insufficient to 
maintain the building at the minim um 
temperature levels for cooling 
authorized by this regulation, the 
operator of said building may cool the 
building to a temperature level below 
80°F: Provided, that said reduced 
temperature level may only be 
maintained for the period of time 
necessary so that the temperature will 
reach the minimum level permitted by 
this regulation during the building’s 
occupied period. 


Subpart C— Domestic Hot Water 

1 490.21 Regulation of hot water controls . 

(a) The operator of a covered building 
shall set hot water temperature control 
devices so that the temperature of 
domestic hot water in such covered 
building does not exceed the greater of: 

(1) 105°F. 

(2) the lowest sietting on the.hot water 
control thermostat. 

(b) The operator shall, where 
practicable, shut off domestic hot water 
circulating pumps during periods when a 
covered building is to be unoccupied for 
more than eight h ours when such 
fictions will not cause damage to the 
building, its systems, or internal 
processes or articles. 

§ 490.22 Calculation of domestic hot 
water temperature. 

(a) The temperature of domestic hot 
water shall be taken as the domestic hoi! 
water storage tank temperature 
measured in the hot water supply line, 
at the tank temperature control point, oi 
if not measureable at either point then a t 
the tap nearest this tank discharge point. 

§ 490.23 Maintenance of hot water 
temperature control devices. 

(a) The operator of a covered building 
shall maintain all domestic hot water 
temperature control devices in that 
building within reasonable tolerances of 
accuracy. 

(b) No person may alter a hot water 
temperature control device with the 
intent of having that device function 
inaccurately. 

§ 490.24 Exemption from hot water 
restrictions. 

(a) The provisions of this Subpart 
shall not apply in a covered building 
where the domestic hot water heating 
equipment also provides hot water for 
manufacturing, industrial or commercial 
processes and such processes require 
hot water temperatures in excess of 
those prescribed in this Subpart. 

lb) The provisions of this Subpart 
shall not apply in a Govered building 
where domestic hot water is the only 
source available for dishwashing or 
o tiier purposes in such covered building 
and state or local health regulations 
pre scribe a minimum temperature level 
above 105°F for dishwashing or such 
other purposes. Domestic hot water 
control devices shall be set so as not to 
exceed the minimum level required by 
the state or local health regulations. 

(c) The provisions of this Subpart 
shall not apply to combination domestic 
water heating/ space heating boilers 
during the heating season. 


(d) The provisions of this Subpart 
shall not apply at such times that solar 
energy provides the only source for 
domestic hot water heating energy. At 
such times that a hot water heating 
system using a non-solar energy source 
is being operated in conjunction with 
solar energy, this exemption shall not 
apply. 

Subpart D— Exemptions 

§ 490.31 General exemptions. 

(a) in addition to the exemptions 
provided in other subparts, and subject 
to the limitations of this Subpart, the 
following exemptions from the 
requirements of Subparts B and C are 
available to any person in accordance 
with the provisions of this section: 

(1) Where a “manufacturer’s 
warranty", service manual or equipment 
service contract requires specific 
temperature levels to prevent damage to 
special equipment. 

(2) Where maintenance of certain 
temperature and humidity levels is 
critical to manufacturing, industrial or 
commercial processes. 

(3) Where maintenance of certain 
temperature and humidity levels is 
required for the proper storage or 
handling of food or other agricultural 
commodities. 

(4) Any other circumstances where 
special environmental conditions are 
required to protect animal or plant life 
or materials or processes, essential to 
the operation of a business within a 
covered building. 

(bj No exemption for a covered 
building from the requirements of this 
Part may be effective until a “Certificate 
of Exemption" has been completed in 
accordance with forms and instructions 
provided by DOE. 

(1) One copy of the “Certificate of 
Exemption” shall be posted in a 
prominent location within the covered 
huildiiig. 

(2) A second copy of the “Certificate 
of Exemption” shall be submitted to 
DOE in accordance with instructions to 
be provided by DOE. 

(c) Any person who claims an 
exemption to which he is not entitled is 
subject to the penalties provided in 
subpart G of this Part. 

(d) Where the person entitled to an 
exemption under this Part is not the 
owner or operator of the covered 
buildingfs'J to which the exemption 
applies, the owner or operator of the 
covered building(s) is authorized to 
adjust space-conditioning contfol 
devices and hot water temperature 
control devices in accordance with 

§ 490.34. 
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(3) Any operator, other than an 
operator wno claims ah exemption, shall 
not be liable for violation of this Part as 
the result of acting in reliance upon an 
exemption which subsequently is 
determined to be invalid. 

• 490.32 Specific exceptions. 

(a) In addition to the general 
exemptions available under § 490.31 or 
mder subparts B and C, any person who 
would experience special hardship, 
inequity or an unfair distribution of the 
burden as a result of the requirements of 
Subparts B and C of this Part may 
submit an “Application for Exception” 
in accordance with Subpart D of Part 
205 of this Chapter. 

(b) If the person submitting the 
‘Application for Exception” is not the 
owner or operator of the covered 
building(s) to which the requested 
exception is to apply, and if the 
exception is granted by DOE, then the 
owner or operator of the covered 
building(s) is authorized to adjust space- 
conditioning control devices and hot 
water temperature control devices in 
accordance with the provisions of the 
exception provided by DOE. 

§ 490.33 Limitation of exceptions or 
exemptions. 

DOE may limit the exemption or 
exception granted by this Part to all or 
any portion of a covered building. DOE 
may specify heating, cooling or hot 
water temperature controls to be 
applicable in the excepted portion of a 
covered building. 

§ 490.34 Scope of exceptions or 
exemptions. 

The operator of a covered building 
subject to an exemption or exception 
pursuant to this Part shall, where 
practicable, maintain the temperature 
levels prescribed in Subparts B and C, or 
such other levels consistent with 
maximum energy savings. 

§ 490.35 Exemption procedures for 
States. 

(a) A state may seek for itself or a 
political subdivision an exemption from 
the application of this part in such state 
or political subdivision during a period 
for which the President of the United 
States or his delegate determines a 
comparable program of such state or 
political subdivision is in effect. 

(b) A state seeking an exemption for 
itself or a political subdivision on the 
ground that a comparable program is in 
effect shall submit to the Secretary a 
‘Request for State Exemption” which 
shall include the following information: 

(1) A full description of the 
comparable program; 


(2) An estimate of the types and 
amount of energy which such program 
will conserve; 

(3) The effective dates of the program; 

(4) A description of energy 
conservation measures implementable 
at the state or local level and their 
expected energy savings; 

(5) A comparison of energy savings 
estimated to result in that state from 
compliance with these regulations and 
estimated energy savings under the 
proposed comparable program which 
demonstrates that the comparable 
program conserves at least as much 
energy in die state or political 
subdivision as these regulations. The 
comparisons shall be performed using a 
consistent methodology for estimating 
building energy consumption. 

(6) Such other information as the 
Secretary may require. 

(c) A request for exemption by a state 
shall be sent to: 

Secretary, Department of Energy, 

Washington, D.G. 20585. 

(d) For purposes of this section: 

(1) “Comparable program” means a 
program which deals with the same 
subject matter as these regulations, 
which is mandatory, and which 
conserves at least as much energy in the 
state or political subdivision thereof as 
adherence to the requirements of these 
regulations would be expected to 
conserve in such state or political 
subdivision; 

(2) “Same subject matter” means 
heating, cooling and hot water 
temperature restrictions in covered 
buildings. 

Subpart E— General Provisions 

§ 490.41 Joint and several liability. 

The owijer and operator shall be 
jointly and severally liable for the 
execution of operator Responsibilities 
under this Part where an agency 
relationship exists between the owner 
and operator. 

§ 490.42 Reporting requirement. 

Any public utility or any fuel 
distributor shall make available to the 
DOE, upon request, customer lists or 
other information deemed necessary by 
DOE to administer and enforce these 
regulations. 

§ 490.43 Self-certification. 

(a) The owner of a covered building 
shall, within 30 days of the effective 
date of this regulation, complete in 
accordance with instructions provided 
by DOE and post in a prominent 
location within the covered building a 
“Building Owner’s Certificate” certifying 


Part. 

(b) It shall be deemed a violation of 
this Part for an owner to fail to post a 
"Building Owner’s Certificale” as 
required by paragraph (a), or to fail to 
provide the information required on the 
"Building Owner's Certificale” or to 
provide false, misleading or incomplete 
information. 

(c) DOE will make “Buildsng Owner's 
Certificates” and instructions available 
at convenient locations throughout the 
country. In addition, a “Building 
Owner's Certificate” and instructions 
for its completion may be obtained fro n: 

Director, Office of Building and Community 
Systems Office of Conservation and Solar 
Applications, 20 Massachusetts Avenue, 

NW„ Room 2221C, Washington D.C. 20585 

Attention: EBTR Building Owner's 
Certificate. 

Subpart F— Administrative Procedures 
§ 490.51 Purpose and scope. 

This Subpart establishes the 
procedures for determining the nature 
and extent of violations of section 524 c) 
of the EPCA and the procedures for 
issuance of a Notice of Violation, 
Violation Order, Violation Order for 
Immediate Compliance, Modification or 
Rescission Decision and Order, and Stay 
Decision and Order. Nothing in these 
regulations shall affect the authority of 
DOE enforcement officials in 
coordination with the Department of 
Justice to initiate appropriate civil or 
criminal enforcement actions in court at 
any time. 

§ 490.52 Notlcs of violation. 

(a) When any audit or investigation 
discloses, or the DOE otherwise finds, 
that any person has engaged, is engaged, 
or is about to engage in acts or practices 
contrary to the provisions of Standby 
Conservation Plan No. 2 (Emergency 
Building Temperature Restrictions) and 
implementing regulations in violation if 
section 524(c) of the EPCA, the DOE 
may issue a Notice of Violation. Any 
notice issued under this section shall be 
in writing and shall set forth the findings 
of fact and conclusions of law upon 
which it is based. 

(b) Within 10 business days after the 
service of a Notice of Violation the 
person upon whom the Notice is served 
may file a reply with the DOE office that 
issued the Notice of Violation. The DOE 
may extend the 10-day period for good 
cause shown. 

(c) The reply shall be in writing and 
signed by the person filing it. The reply 
shall contain a statement of all relevant 
facta pertaining to the acts or practices 
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that are the subject of the Notice of 
Violation. The reply shall include a 
statement of the legal, business and 
other reasons for the acts or practices; a 
description of the acts or practices; and 
a discussion of the pertinent provisions 
and relevant facts reflected in apy 
document submitted with the reply. 
Copies of all relevant contracts, reports, 
abstracts, compilations of data and 
other documents shall be submitted with 
the reply. The reply shall include a 
discussion of the relevant authorities 
which support the position asserted, 
including rulings, regulations, 
interpretations, orders and decisions 
issued by DOE. 

(d) The reply should indicate whether 
the person requests an informal 
conference regarding the notice. A 
request for a conference must be in 
writing and shall be goverened by the 
provisions of 10 CFR 205.171, which are 
incorporated by reference herein and 
made a part of this subsection. 

(e) If a person has not filed a reply 
with the DOE within the 10-day or other 
period authorized for reply, the person 
shall be deemed to have admitted the 
accuracy of the factual allegations and 
legal conclusions stated in the Notice of 
Violation, and the DOE may proceed to 
issue a Violation Order in accordance 
with §490.53. 

(f) If the DOE finds, during or after the 
10-day or other period authorized for 
reply, that no violation has occured, is 
continuing, or is about to occur, or that 
for any reason die issuance of a 
Violation Order would not be 
appropriate, it shall rescind the Notice 
of Violation and inform the person to 
whom the Notice was issued for the 
rescission. 

§490.53 Violation order. 

After considering all information 
received during the proceeding, the DOE 
may issue a Violation Order. The 
Violation Order may adopt the findings 
and conclusions contained in the Notice 
of Violation or may modify or rescind 
any such finding or conclusion to 
conform the Order to the evidence or on 
the basis of a determination that the 
finding or conclusion is erroneous in fact 
or law or is arbitrary or capricious. Such 
Order shall constitute a final agency 
order subject to judicial review. Unless 
otherwise specified, the Violation Order 
shall be effective 10 business days after 
the date of issuance. In the alternative, 
the DOE may determine that no 
Violation Order should be issued or that 
the Notice of Violation should be 
withdrawn for further consideration or 
modification. Every determination made 
pursuant to this section shall state the 


relevant facts and legal bases 
supporting the determination. 

§ 490.54 ' Violation order for immediate 
compliance. 

[a) Notwithstanding the provisions of 
§ 490.52 or § 490.53, the DOE may issue! 
a Violation Order for Immediate 
Compliance, which shall be effective 
upon issuance and until rescinded or 
su spended, if it finds: 

(1) There is a strong probability that a 
violation has occurred, is continuing or 
is about to occur; 

(2) Irreparable harm will occur unless 
the violation is remedied immediately; 
and 

(3) The public interest requires the 
avoidance of such irreparable harm 
through immediate compliance and 
wavier of the procedures afforded under 
§ 490.52. 

|b) A Violation Order for Immediate 
Compliance shall be served promptly 
upon the person against whom such 
Order is issued by personal service, 
telex or telegram, with a copy served by 
registered or certified mail. The copy 
shall contain a written statement of the 
relevant facts and the legal basis for the 
Violation Order for Immediate 
Compliance, including the findings 
required by paragraph (aj of this section. 

(c) The DOE may rescind or suspend a 
Violation Order for Immediate 
Compliance if it appears that the criteria 
set forth in paragraph fa) of this section 
are no longer satisfied. When 
appropriate, however, such a suspension 
or rescission may be accompanied by a 
Notice of Violation issued under 
§ 490.52. 

[dj If at any time in the course of a 
proceeding commenced by a Notice of 
Violation the criteria set forth in 
paiagraph (a) of this section are 
satisfied, the DOE may issue a Violation 
Order for Immediate Compliance, even 
if the 10-day period for submitting a 
reply to that document has not expired. 

§ 490.55 Modification or rescission. 

(a) Any person to whom a Violation 
Order or Violation Order for Immediate 
Compliance is directed may make 
application for modification or 
rescission of such Order. 

(b) The application shall contain a full 
and complete statement of all relevant 
facts pertaining to the circumstances, 
act or transaction that is the subject of 
the application and to the DOE action 
sought; and shall include a discussion of 
the relevant authorities which support 
the position asserted, including, but not 
limited to, DOE rulings, regulations, 
interpretations and decisions. The 
applicant shall fully describe the events, 


acts or transactions that comprise the 
significantly changed circumstances, as 
defined in paragraph je)(2], upon which 
::he application is based. The applicant 
shall state why, if the significantly 
changed circumstance is new or newly 
discovered fact9, such facts were not or 
could not have been presented during 
the prior proceeding. 

(c) The application should indicate 
whether the person requests an informal 
conference. A request for a conference 
must be in writing and shall be governed 
by the provisions of 10 CFR 205.171, 
which are incorporated by reference 
herein and made a part of this 
subsection. 

(d) (1) If the DOE determines that 
there is insufficient information upon 
which to base a decision and if upon 
request the necessary additional 
information is not submitted, the DOE 
may dismiss the application without 
prejudice. If the failure to supply 
additional information is repeated or 
willful the DOE may dismiss the 
application with prejudice. 

(2) (ij If the applicant fails to satisfy 
the requirements of paragraph (b) of this 
section, the DOE shall issue an order 
denying the application. The order shall 
state the grounds for the denial. 

C-ii) The order denying the application 
shall become final within 5 days of its 
service upon the applicant, unless 
within such 5-day period an amendment 
to correct the deficiencies identified in 
the order is filed with the DOE. 

(iii) Within 5 days of the filing of such 
amendment, the DOE shall notify the 
applicant whether the amendment 
corrects the specified deficiencies. If the 
amendment does not correct the 
deficiencies, the notice shall be an order 
dismissing the application as amended. 
Such order shall be a final agency order 
subject to judicial review. 

C«) Criteria. (1) An application for 
modification or rescission of an order 
shall be processed only if the 
application demonstrates that it is based 
an significantly changed circumstances. 

(2) For purposes of this subpart, the 
term “significantly changed 
rcumstaRces” shall mean — - 
(i) The: discovery of material facts that 
were not: known or could not have been 
known at the time of the proceeding and 
action upon which the application is 
based: 

fii) The discovery of a law, regulation, 
interpretation, ruling, order or decision 
that was in effect at the time of the 
proceeding upon which the application 
is based and which, if such had been 
made known to the DOE, would have 
been relevant to the proceeding and 
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§ 490.58 Remedies. 


would have substantially altered the 
outcome; or 

(iii) There has been a substantial 
change in the facts or circumstances 
upon which an outstanding and 
continuing order of the DOE affecting 
he applicant was issued, which change 
as occurred during the interval 
; tween issuance of such order and the 
date of the application and was caused 
by forces or circumstances beyond the 
control of the applicant. 

(f) Upon consideration of the 
application and other relevant 
information received or obtained during 
the proceeding, the DOE shall issue an 
order granting or denying the 
application. The order shall include a 
written statement setting forth the 
relevant facts and the legal basis of the 
order. Such order shall be a final agency 
order subject to judicial review. 

§490.56 Stay pending judicial review. 

(a) Any person to whom a Violation 
Order or Violation Order for Immediate 
Compliance is directed may make 
application for a stay of such Order 
pending judicial review. 

(b) The application shall contain a full 
and complete statement of all relevant 
facts pertaining to the act or transaction 
that is the subject of the application and 
to the DOE action sought. Such facts 
shall include, but not be limited to, all 
information that relates to the 
satisfaction of the criteria in paragraph 
(e). A copy of the Order from which a 
stay is sought shall be included with the 
application. 

(c) If the DOE determines that there is 
insufficient information upon which to 
base a decision and if upon request 
additional information is not submitted 
by the applicant, the DOE may dismiss 
the application without prejudice, if the 
failure to supply additional information 
is repeated or willful, the DOE may 
dismiss the application with prejudice. 

(d) The DOE shall grant or deny the 
application for stay within 5 business 
days after receipt of the application. 

(ej Criteria. The grounds for granting 
a stay are: 

(1) A showing that irreparable injury 
will result in the event that the stay is 
denied; 

(2) A showing that denial of the stay 
will result in a more immediate serious 
hardship or gross inequity to the 
applicant than to the other persons 
affected by the proceeding; 

(3) A showing that it would be 
desirable for public policy or other 
reasons to preserve the status quo ante 
pending a decision on the merits of the 
appeal or exception; 


(4) A showing that it is impossible for 
the applicant to fulfill the requirements 
of the original order; and 

(5) A showing that there is a 
likelihood of success on the merits. 

(f) Upon consideration of the 
application and other relevant 
information received or obtained during 
the proceeding, the DOE shall issue an 
order granting or denying the 
application. The order shall include a 
written statement setting forth the 
relevant facts and the legal basis of the 
decision, and the terms and conditions 
of the stay. 

[gj The grant or denial of a stay is not 
an order of the DOE subject to 
administrative review. . 

§ 490.57 Consent order. 

(a) Notwithstanding any other 
provision of this Subpart, the DOE may 
at any time resolve an outstanding 
compliance investigation or proceeding 
with a Consent Order. A Consent Order 
must be signed by the person to whom it 
is issued, or a duly authorized 
representative, and must indicate 
agreement to the terms contained 
therein. A Consent Order need not 
constitute an admission by any person 
that DOE regulations have been 
violated, nor need it constitute a finding 
by the DOE that such person has 
violated DOE regulations, A Consent 
Order shall, however, set forth the 
relevant facts which form the basis for 
the Order. A Consent Order is a final 
Order of the DOE having the same force 
and effect as a Violation Order issued 
pursuant to § 490.53. 

(b) At any time and in accordance 
with the procedures of § 490.55. a 
Consent Order may be modified or 
rescinded upon petition by the person to 
whom the Consent Order was issued, 
and may be rescinded by the DOE upon 
discovery of new evidence which is 
materially inconsistent with the 
evidence upon which the DOE’s 
acceptance of the Consent Order wrns 
based, 

(c) Notwithstanding the issuance of a 
Consent Order, the DOE may seek civil 
or criminal penalties or compromise 
civil penalties pursuant to Subpart G 
concerning matters encompassed by the 
Consent Order, unless the Consent 
Order by its terms expressly precludes 
the DOE from so doing. 

(dj If at any time after a Consent 
Order becomes effective it appears to 
the DOE that the terms of the Consent 
Order have been violated, the DOE may 
refer such violations to the Department 
of Justice for appropriate action in 
accordance with Subpart G. 


A Violation Order, a Violation Order 
for Immediate Compliance, a 
Modification or Rescission Decision and 
Order, or a Consent Order may require 
the person to whom it is directed to 
make an appropriate adjustment in 
building or domestic hot water 
temperature, to post a correct Building 
Owmer's Certificate, and to take such 
other action as the DOE determines is 
necessary to eliminate the effects of a 
violation. 

Subpart G— Investigations, Violations, 
Sanctions and Judicial Actions 

§ 490.61 Investigations. 

Investigations will be conducted in 
accordance with the provisions set forth 
in 10 CFR 205.201. 

§ 490.62 Violations. 

Any practice that circumvents or 
contravenes or results in a 
circumvention or contravention of the 
requirements of any provision of this 
Part or any order issued pursuant 
thereto is a violation of the regulations 
stated in this Part. 

§ 490.63 Sanctions. 

(a) General. Any person who violates 
any provision of this Part or any Ord< r 
issued pursuant thereto shall be subject 
to penalties and sanctions as provide 1 
herein. 

(1) The provisions herein for penalt ies 
and sanctions shall be deemed 
cumulative and not mutually exclusive, 

{2] Each day that a violation of the 
provisions of' this chapter or any order 
issued pursuant thereto continues shall 
be deemed to constitute a separate 
violation within the meaning of the 
provisions of this chapter relating to 
criminal fines and civil penalties. 

(b) Civil penalties. [lj Any person 
who violates any provision of this Pat S 
or any order issued pursuant thereto 
shall be subject to a civil penalty of not 
more than $5000 for each violation. 

(2) The DOE may at any time refer u 
violation to the Department of Justice for 
the commencement of an action for civil 
penalties. When the DOE considers it to 
be appropriate or advisable, it may 
compromise, settle and collect civil 
penalties. 

(c) Criminal penalties. (1j Any person 
who willfully violates any provision of 
this Part or any order issued pursuant 
thereto shall be fined not more than 
$10,000 for each violation, 

(2J The DOE may at any time refer u 
willful violation to the.Department of 
Justice for criminal prosecution. 
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(d) Other penalties. Willful 
concealment of material facts or false or 
fictitious or fraudulent statements or 
representations, or willful use of any 
false writing or document containing 
false, fictitious or fraudulent statements 
pertaining to matters within the scope of 
section 524fc] of the EPCA by any 
person shall Bubject such person to the 
criminal penalties provided in 18 U.S.C. 
1001 (1970). 


nature of the current energy supply shortages 
I Jierefore find it in the public interest to 
waive the provisions of the Executive Order 
and the Department's Implementing 
regulations. 

Issued in Washington, D.C. on May 30, 
1079, 

John F. O’Leary, 

Deputy Secretary, Department of Energy. 

[FR Doc. 78-17287 Filed 8-31-79: 0:45 ami 

BILLING CODE 6450-01-U 


§ 490.64 Injunctions. 

Whenever it appears to the DOE that 
any person has engaged, is engaged, or 
is about to engage in any act or practice 
constituting a violation of any regulation 
or order issued under this chapter, the 
DOE may request the Attorney General 
to bring an action in the appropriate 
district court of the United States to 
enjoin such acts or practices and, upon a 
proper showing, a temporary restraining 
order or a preliminary restraining order 
or a preliminary or permanent injunction 
shall be granted without bond. The relief 
sought may include, without limitation, a 
mandatory injunction commanding any 
person to comply with any such order or 
regulation. 

Appendix 

Waiver of the Provisions of Executive Order 
No. 12044 on “ ‘Improving Government 
Regulations’' and the Department of Energy’s 
Implementing Regulations 

Pursuant to the authority vested in me by 
the Department of Energy Organization Act 
(Pub. L. 95-81) and the Department's 
regulations which implement the terms of 
Executive Order No. 12644 on “Improving 
Government Regulations" I hereby waive all 
of the rulemaking procedures contained in the 
Executive Order and implementing 
regulations with respect to a proposed rule 
which would implement the terms of the 
Emergency Building Temperature Restrictions 
that were approved by the Congress in 
Energy Conservation Contingency Plan No. 2 
on May 10, 1979. 

The continued reduction in World Crude oil 
production has resulted in shortages of 
essential fuels and major adverse effects on 
the national safety and the economy. Recent 
shortages of gasoline in some areas of the 
Nation have underscored the gravity of the 
situation and require that action be taken 
now to conserve available supplies. 

One of the primary concerns of the 
Department at this time is to ensure that 
adequate supplies of distillate fuels are 
available this winter for home heating. 
Implementation of the Emergency Building 
Temperature Restrictions is an essential 
action that must be taken to conserve 
available supplies, and implementing those 
restrictions now, prior to the peak cooling 
season, will maximize the conservation 
potential. 

In view of the need to implement the 
Emergency Building Temperature Restrictions 
Plan by July t, 1979, and the emergency 
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would you 
like to know 

if any changes have been made in 
certain titles of the CODE OF 
FEDERAL REGULATIONS without 
reading the Federal Register every 
day? If so. you may wish to subscribe 
to the LSA (List ofCFR 
Sections Affected), the ‘‘Federal 
Register Index,” or both. 

LSA (List of CFR Sections Affected) 

$ 10.00 

par ye*jf 

The LSA (List «f CFR Sections 
Affected) is designed to lead users of 
the Code of Feder.il Regulations to 
V amendatory actions published in the 
» Federal Register, and is issued 
monthly in cumulative form Entries 
IS?* indicate the nature of the changes 


Federal Register Index $8.00 

1 eer year 

Indoor; covering the 
contents of the daily Federal Register are 
issued monthly, quarterly, and annually 
Entries are carried primarily under the 
'.ames of the issuing agencies. Significant 
subjects are carried as cross-references. 


A finding aid is included in each publication which lists 
Federal Register page numbers with the date of publication 

in the Federal Register. 

Note to FR Subscribers: 1 R Indexes and the 
iSA (List of CFR Sections Affected* will continue 
to be 'nailed free of charge to regu! tr FR subscribers 








Mail order form to: 

Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402 


There is enclosed $— — for~ 


Subscription(S) to the publications checked below: 


LSA (LIST OF CFR SECTIONS AFFECTED) ($10.00 a year domestic; $12.50 foreign) 
FEDERAL REGISTER INDEX ($8.00 • year domestic; $10.00 foreign) 
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